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Fisheries Act:
The Act provides the legislative authority for the protection of fish and fish habitat and for enforcement of regulations related to these purposes.  

A key element of the Habitat Policy, which was tabled in Parliament in 1986, is the guiding principle of “no net loss of the productive capacity of fish habitat”.  This principle is applied when proposed works and undertaking may result in a Harmful Alteration, Disruption or Destruction (HADD) of fish habitat.
Section 35: HADD
The HADD section of the Act reads “no person shall carry on any work or undertaking that results in the harmful alteration or destruction of fish habitat, unless that person has authorization from the Minister to do such work.”

Section 35(2) allows Fisheries and Oceans Canada (DFO) to issue habitat destruction authorizations under specified conditions.

The Canadian Environmental Assessment Act CEAA (1995) states that any activity with the potential to cause significant environmental harm that involves a decision by the federal government can give rise to a CEAA environmental assessment. A CEAA assessment requires a certain level of public participation and transparency, and would provide a fuller assessment of the actual and potential impacts on habitat.  However, where HADD is not obvious, DFO often issues informal “letters of advice” and “referrals”, which are not formally, legally or officially, authorizations, so CEAA would not be triggered.  The Directive on the Issuance of Subsection 35 (2) authorizations states that, where it has been determined that a HADD of fish habitat “can be avoided through project relocation, redesign or mitigation, letters of advice, which set out measures aimed at ensuring that harmful effects do not occur may be issued”.
The Species at Risk Act (SARA) was passed by Parliament in 2002 and introduced new protection requirements of DFO.  It came into force in stages during 2003 and 2004.  DFO is responsible for SARA activities related to marine species, including plants as well as fish and mammals.  

DFO’s Habitat Management Program (HMP) is a key federal regulatory program with a mandate to conserve and protect fish habitat. DFO indicates that, over the years, delivery of HMP has caused increased public concern about decline/loss of fish and fish habitat due to human activities, demands for greater transparency and better decision-making, the need for improved cooperation and coordination with other federal departments, provinces and territories and stakeholders, increased complexity and demands in applying CEAA and SARA in making regulatory decisions, and increased volume of works and referrals for regulatory reviews and environmental assessments because of economic development. 
The HMP’s compliance and enforcement activities are carried out through Fisheries and Aquaculture Management Sector’s Conservation and Protection Program (C&P). C& P is responsible for monitoring compliance with legislation and regulating regarding the conservation of fisheries resources and fish habitat.  The Minister appoints Fisheries Officers who are key in enforcing fisheries regulations and management plans as well as the habitat provisions of the Fisheries Act.

Section 42.1 of the Fisheries Act requires the DFO Minister to prepare and table a report for Parliament, as soon as possible after the end of each fiscal year, on administering and enforcing the provisions of the Act relating to fish habitat protection and pollution prevention.

Parliamentary Reports on warnings, charges, and convictions processed in Canada under the habitat protection provisions of the Fisheries Act indicate the following:

2004-05: 73 warnings, 46 charges laid (convictions 24)

2003-04: 229 warnings, 47 charges laid (convictions 33)

2002-03: 224 warnings, 71 charges laid: 189 charges pending (convictions 29)

2001-02: 289 warnings issued, 54 charges laid, 170 charges pending (convictions 18)

2000-01: 283 warnings issued, 117 charges laid, 214 charges pending (convictions 73)

Policy changes:

The Environmental Process Modernization Plan (EPMP) was launched in 2004 as a multi-year comprehensive continuous improvement plan to make DFO’s HMP more effective.  In the most recent annual report to Parliament that is available (fiscal year ending March 31, 2005), DFO indicates that the EPMP supports the Government of Canada’s “Smart Regulations” initiative by creating a more modern regulatory system that provides decisions in a more timely, efficient and effective manner that is “enabling” of sustainable development.  EPMP has received, the report goes on to say, positive reviews by many stakeholders during this fiscal year and was cited a concrete and significant example of “smart regulation” in practice by an independent non-government body this past year (body was unidentified).

Policy changes regarding HADD enforcement and compliance will create a management framework that will assign risk levels to particular habitat and activities, the use of non-legal instruments to protect fisheries habitat, such as class screenings, operation statements and guidelines that would first focus on low risk activities but in future will address medium and higher risk activities.

Regulatory streamlining practices for low risk activities to eliminate the need for repetitive and time-consuming reviews by DFO are the second key element of six in modernizing DFO’s Habitat Management Plan.  DFO indicates that management tools, such as “Operational Position Statements” and guidelines are being created to identify up-front the mitigation measures needed to avoid harm to fish habitat for routine low risk activities in or near water.  The Operational Position Statements (OPS) appear to be standardized replacements for letters of advice in that they outline steps to be taken to avoid a HADD for a particular type or class of activity.

These tools, DFO indicates, will provide proponents with the certainty they need to be compliant with the Fisheries Act and the measures Canadians need to follow in order to protect our fish habitat.  DFO expects that these initiatives will allow for the reallocation of effort and resources to review higher risk activities like monitoring and watershed management.  By March 31, 2005, DFO had developed 13 Fisheries Act OPS – representing a majority of low risk activities reviewed by DFO annually – and steps have been taken to support a “one-window” Provincial/Territorial delivery system for OPS where possible.  In addition, a review of industry best management practices was undertaken in co-operation with industry partners to ensure that the appropriate habitat protection measures were included.  For 2005-2006, the expectation was for DFO to implement the OPS, and develop additional OPS for low risk activities.  

Habitat Compliance Modernization is the sixth element that was introduced to the EPMP plan just recently.  DFO indicates there is a need to modernize the approach and establish new instruments and tools to improve compliance with the habitat protection provisions of the Fisheries Act and to better measure results achieved.  A new model will apply a continuum of activities from education; to monitoring and auditing, to administrative measures and tools for low and medium risk violations, to prosecutions for high risk violations.   DFO expects improved measurement of results in applying the Habitat Compliance Model by:  monitoring compliance with and effectiveness of mitigation and compensation requirements established under the habitat protection provisions of the Fisheries Act and monitoring the health and status of fish habitat at the ecosystem level to assess cumulative impacts, clarification of roles and responsibilities between HMP and C&P, and additional resources allocated to HMP.  
DFO indicates that consultation on the EPMP began in early 2004 led by national headquarters and sought input into the design of specific tools being developed under the three elements of the EPMP that interest others, namely the Risk Management Framework and its Pathways of Effects, Low Risk Streamlining tools such as the National Operational Statements, and Enhancing Partnering.   DFO consulted with provinces and territories, Conservation Authorities in Ontario, national industry associations and some of their members, the Federation of Canadian Municipalities, Aboriginal groups, federal departments and agencies and has held two briefings with national conservation NGOs and ENGOs.  The department expects to get consultations underway soon for the newest element of the EPMP, Compliance Modernization. 

Concerns:

The Environmental Law Centre (News Brief by Jason Unger, Staff Counsel) indicates that the current trend in compliance appears to be toward guidelines or policy statements, the final legal status and enforceability of which have yet to be determined.   This shift in enforcement and regulation under the Department’s HMP, cited as being in line with the federal government’s “Smart Regulation” agenda, focuses more on collaboration and soft law approaches and less on strict enforcement of the Fisheries Act.

The use of letters of advice has undermined section 35 by allowing activities to go forward that might otherwise have required environmental assessment under CEAA and has made prosecution, even when a HADD occurs, difficult or impossible.
The use of OPS perpetuates the difficulties inherent in letters of advice.  As with the letters of advice, environmental assessment triggers are side-stepped and the likelihood of prosecutions moving forward, even in instances where HADD occurs, are minimized due to the availability of legitimate defenses.
Currently failure to comply with the provisions of an OPS does not constitute an offence under the Act.  If OPS are used it appears there may be a need to amend the Act, both to clarify their legal status and to effectively enforce their provisions.

The question of whether a HADD is or is not likely to occur is one guided by the factual situation in each case.  The existence of a HADD is not a question of government policy.  While enforcement of s. 35 violations is affected by the new DFO policy, the question remains whether OPS (and for that matter letters of advice) constitute valid exercise of government discretion under the Act.  It would appear at first instance that, by creating these alternative mechanisms to deal with habitat protection, the intent and purpose of the Act is actively being undermined.

The new policy direction will see significant reductions in fisheries enforcement officers across the country.  Officer positions may be replaced with inspectors; however, without significant amendments to the Fisheries Act, it is unclear what legislative powers these inspectors would have.   Considering the number of activities with the potential to trigger section 35, this will certainly mean decreased inspections, investigation and prosecutions of Fisheries Act violations.  
The Report of the Commissioner of the Environment and Sustainable Development, 2004 reports that DFO is tardy in providing the Department’s annual report to Parliament and this has been a long-standing problem.   The report on administering and enforcing the provisions of the Act relating to fish habitat protection and pollution prevention should be tabled as soon as possible after the end of each fiscal year states the Commissioner’s report and should provide information on achieving the objectives and goals of the Habitat Policy. The report for 2005-06 is not available yet.  

The budget devoted to the protection of fish habitat by DFO is very small.  This is especially so given the environmental, social and economic significance of fish habitat and the value of Aboriginal, commercial and sport fisheries to Canada.  According to the Quebec Environmental Law Centre in a report for the Canadian Environmental Network (January 1996), only 1.3 percent or $10 million of an overall DFO budget of $775 million in 1994-1995 was for DFO’s Habitat Management Program.  Additional cuts have taken place since them.  It is difficult to see how such a small budget can represent a serious effort at enforcing the relevant parts of the Fisheries Act, or that further cuts of such a small budget can contribute significantly to cost control for DFO. 
The report recommended a thorough and public process with a view to putting into place a regime based on appropriate regulations and full use of the sophisticated provisions of the Fisheries Act and CEAA.  That regime can and must fulfill the preventative and planning promise of the Fisheries Act provisions for the protection of fish habitat.  It must also ensure the application and integrity of federal environmental assessment under CEAA.  The discussion paper put forward practical recommendations which protect fish habitat and ensure the application of environmental assessment, while at the same time responding to the current drive for efficiency and cost-savings in government.  The majority of ENGOS consulted for the report believe that DFO does not make enough use of prosecutions to enforce the fish-habitat provisions of the Fisheries Act.

Many of the above concerns have been brought to the attention of DFO by environmental groups.  Groups, such as The Salmon Enhancement and Habitat Advisory Board (SEHAB), have stated that EPMP was implemented without meaningful consultation.    SEHAB emphasizes that monitoring a project is important but baseline assessment of projects that consider cumulative impacts and surrounding environments must be part of the process.  Volunteers should not be expected to do the work of the department in enforcement, which requires authoritative action.  Enforcement and prosecution by the responsible governing authority cannot be replaced by education towards a community ethic of habitat protection.  The EPMP process does not address restoration and abrogates responsibility for protection of the resource to proponents of projects that destroy habitat and whose main consideration is profit.  
Smart Regulations, on which the EPMP is based, have been criticized because of their failure to make the protection of the environment and health of Canadians the overarching priority of regulation.   The main reason for the choice of regulation as the preferred instrument of government policy is that economic actors cite the presence of regulation as the strongest source of motivation for complying with government policy.  Despite the proven effectiveness of regulations, both the current regulatory policy and a  proposed Government Directive on Regulating introduce biases against the use of regulations, in favour of non-regulatory alternatives, by requiring elaborate risk-benefit assessment for proposed regulatory measures that they do not require for other instruments, such as voluntary measures.

The proposed  Government Directive on Regulating that is expected to take effect this year will impose requirements on government officials to eliminate so-called “trade irritants” with the U.S., and impose an economic means test that will weaken health and environmental outcomes. (Submission to the Privy Council Office by the Conservation Council of New Brunswick and the Canadian Environmental Law Association, January 19, 2006.)  The submission recommended that significant changes to regulatory policy should be announced publicly and presented as a White Paper to be debated thoroughly, both publicly and in the House of Commons before being adopted, and the Privy Council Office should come forward with a Precautionary Framework for Government Regulation that encourages the enactment of enforceable regulations to address threats to the public good.  The submission was supported by 75 individuals and organizations.  
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