Backgrounder on the Fisheries Act as a trigger for environmental assessment pursuant to the Canadian Environmental Assessment Act.

Prepared for the 

ENGO and DFO Workshop on Strengthening the Application of the Habitat Protection Provisions of the Fisheries Act 

This brief deals with the use of the federal Fisheries Act as a trigger for invoking the Canadian Environmental Assessment Act in order to ensure that projects that may cause harm to fish habitat undergo environmental review before they are approved by Fisheries and Oceans Canada.  Issues and concerns regarding its current application and what new proposed changes to DFO’s Habitat Management Program will mean are discussed.
Canadian Environmental Assessment Act

The Canadian Environmental Assessment Act is administered by the Canadian Environmental Assessment Agency (CEAA.) The CEAA is an independent agency that reports directly to the Minister. The Act requires federal departments, including Fisheries and Oceans Canada, agencies, and crown corporations to conduct environmental assessments for prescribed projects.  A review of the first five years of operation of the Act is currently underway.

Project Defined

Under the Act, subsection 2(1), a project is defined as:

(a) in relation to a physical work, any proposed construction, operation, modification, decommissioning, abandonment or other undertaking in relation to that physical work, or

(b) any proposed physical activity not relating to a physical work that is prescribed or is within a class of physical activities that is prescribed pursuant to regulations made under paragraph 59(b);

Section 59(b) merely allows the Governor in Council to make regulations that define any prescribed physical activity or class of activities as a project.  This includes the Law List Regulation.

Environmental Assessment 

Environmental assessment (EA) is a planning tool used to identify potential effects of projects or activities on the environment. This includes the air, water, land and living organisms, including humans. Project proponents can avoid expensive and sometimes controversial, corrective action at the end of a project by eliminating or reducing potential adverse effects early in the planning stage. Environmental assessment provides decision makers with the information they need to approve projects that are compatible with a healthy, sustainable environment.

There are four categories of environmental assessment: screenings (including class screenings), comprehensive studies, mediations and review panels.  The details of each type of EA can be found on the CEA Agency website at http://www.ceaa-acee.gc.ca/010/index_e.htm.).
Environmental Assessment Required Before Decisions Made

An environmental assessment is required before a federal authority exercises one or more of the following duties, powers or functions in relation to a project (as defined under the Canadian Environmental Assessment Act): 

· proposes the project; 

· grants money or any other form of financial assistance to the project; 

· grants an interest in land to enable a project to be carried out (that is, sells, leases or otherwise transfers control of land); 

· issues a permit or license listed on the Law List Regulations.

According to the Act, an environmental assessment (EA) must be conducted "before 

irrevocable decisions are made."

For most projects, this means the EA must be completed and a decision rendered before construction has commenced, and preferably before any construction tenders or contracts are let.

Responsible Authority

When an environmental assessment is required, it is the “responsible authority” – the government agency proposing, supporting or approving the project – that is responsible for ensuring that an assessment is done.

A Responsible Authority (RA) is the federal authority asked to provide support or approval in the form of funding, land permit, license, or other approval specified by regulation

The Act states the RA shall ensure that the environmental assessment is conducted as early as is practicable in the planning stages of the project and before any irrevocable decisions are made.

Scope of EA to be determined by RA

Subsection 15(1) of the CEA Act is straightforward. It confers on the responsible authority ... the power to determine the scope of the project in relation to which an environmental assessment is to be conducted.

The Law List Regulations

The Law List Regulations help define the scope of the Act by identifying those federal statutory and regulatory approvals that will trigger an environmental assessment. Under the Act, an environmental assessment may be required whenever a federal department or agency is asked to provide a license, permit, certificate or other regulatory authorization. (Law List Regulations SOR/94-636). 

The Law List Regulations prescribe the relevant provisions of Acts of Parliament and regulations made pursuant to any such Act that confer powers, duties or functions on federal authorities or on the Governor in Council.

The exercise of any of these powers, duties or functions requires that an environmental assessment be carried out on the relevant project that is the subject of concern.

Certain projects may be excluded from EA

Certain classes of projects may be excluded from having to undergo an EA pursuant to CEAA.  These projects are either identified in a specific Exclusion List (the reader is encouraged to refer to the Exclusion List Regulations, SOR/94-639) or they fall into the category of a national emergency being taken under the National Emergencies Act or if the project is to be carried out in response to an emergency and carrying out the project forthwith is in the interest of preventing damage to property or the environment or is in the interest of public health or safety.

Law List includes prescribed sections of the federal Fisheries Act
The Law List prescribes the following sections of the federal Fisheries Act for which an exercise of powers, duties or functions of the Minister of Fisheries and Oceans is required.

(a) subsection 22 (1)

(b) subsection 22 (2)

(c) subsection 22 (3)

(d) section 32

(e) subsection 35 (2)

(f) subsection 37 (2)

Ministerial decisions made under Law List sections of Fisheries Act “Trigger” the requirement under CEAA for a project specific EA 

The sections of the federal Fisheries Act included in the law list all require the federal Minister of Fisheries and Oceans to make a decision in respect of the matters covered by the respective sections of the Act. Therefore, before a decision is made, an EA must be conducted before irrevocable decisions are made. 

Following is a brief section-by-section discussion of the relevant sections of the Fisheries Act named in the Law List and under what circumstances how these triggers might be applied.

Section 22 Fisheries Act
Section 22 of the Fisheries Act deals with providing for the safe passage of fish over and around obstructions placed in rivers and streams, such as weirs and dams (subsections 1 and 2), and provides that the owner or occupier of any such obstruction must, at all times, permit the escape into the riverbed below the obstruction sufficient water for the safety of fish and for the flooding of the spawning grounds (subsection 3).

Section 22(1) states:

At every obstruction, where the Minister determines it to be necessary, the owner or occupier thereof shall, when required by the Minister, provide a sufficient flow of water over the spill-way or crest, with connecting sluices into the river below, to permit the safe and unimpeded descent of fish

Section 22(2) states:

The owner or occupier of any obstruction shall make such provision as the Minister determines to be necessary for the free passage of both ascending and descending migratory fish during the period of construction thereof.
Section 22(3) states:

The owner or occupier of any obstruction shall permit the escape into the river-bed below the obstruction of such quantity of water, at all times, as will, in the opinion of the Minister, be sufficient for the safety of fish and for the flooding of the spawning grounds to such depth as will, in the opinion of the Minister, be necessary for the safety of the ova deposited thereon.

All three sections generally relate to activities such as hydroelectric projects and other water impoundment projects that require the use of dams and weirs; anything that would pose an obstacle to upstream or downstream fish migration or water flow.  This could include mining companies, which are moving more and more toward the use of tailings impoundment dams to hold back water so that their tailings can be disposed of under water.

Section 32 Fisheries Act
Section 32 prohibits the destruction of fish by any means other than fishing, except as authorized by the Minister of Fisheries and Oceans or under regulations made by the Governor in Council under the Fisheries Act.

This section of the Act is primarily used to regulate the use of explosives in waterways and/or conducting freshwater or marine seismic surveys.  Unsuccessful attempts have been made to apply this section of the Act to forcing an environmental assessment of the practice of fish farmers shooting marine mammals.

Section 35 of the Fisheries Act
Section 35 of the Fisheries Act has two parts

Section 35 (1) of the Act states that:

No person shall carry on any work or undertaking that results in the harmful alteration, disruption or destruction of fish habitat.

Section 35(2) states that:

No person contravenes subsection (1) by causing the alteration, disruption or destruction of fish habitat by any means or under any conditions authorized by the Minister or under regulations made by the Governor in Council under this Act.

Subsection 35(1) is a general prohibition of harmful alteration, disruption or

destruction (HADD) of fish habitat. This means that any work or undertaking that

results in HADD is a contravention of Subsection 35(1). The only relief from this

general prohibition is when a Subsection 35(2) Authorization is issued for the HADD.

It is important to note that a 35(2) Authorization authorizes the HADD and not

the project resulting in the HADD.  Section 35(2) authorizations typically contain a series of conditions that a proponent must adhere to in order to remain in compliance.

A project does not need a 35(2) Authorization to proceed. However, if a HADD results and an Authorization was not issued, the proponent may be guilty of an offence.

Section 37 Fisheries Act
Section 37 of the Act is perhaps the only true measure under the Act that Fisheries and Oceans can use proactively to prevent harm to fish habitat from or prevent the release of a deleterious substance into waters frequented by fish.  Under section 37, Fisheries and Oceans Canada has the power to request a person who is proposing a work or undertaking that will result in harmful alteration, disruption or destruction of fish habitat or that will result in the deposit of a deleterious substance into fish-bearing waters to provide the Minister with:

such plans, specifications, studies, procedures, schedules, analyses, samples or other information relating to the work or undertaking and with such analyses, samples, evaluations, studies or other information relating to the water, place or fish habitat that is or is likely to be affected by the work or undertaking as will enable the Minister to determine

(a) whether the work or undertaking results or is likely to result in any alteration, disruption or destruction of fish habitat that constitutes or would constitute an offence under subsection 40(1) and what measures, if any, would prevent that result or mitigate the effects thereof; or

(b) whether there is or is likely to be a deposit of a deleterious substance by reason of the work or undertaking that constitutes or would constitute an offence under subsection 40(2) and what measures, if any, would prevent that deposit or mitigate the effects thereof.

Following a review of this information, Section 37(2) allows the Minister to require that the works or undertakings or plans be modified to protect fish habitat or he may order that the works be restricted or even stopped. However, the exercise of Section 37(2) requires the approval of the Governor in Council (the sitting government of the day) or a decision must be pursuant to a regulation made by the Governor in Council.  To -date no such regulations have ever been made.  Because of this impediment and the fact the Governor in Council must approve any decisions made under section 37(2), and considering the onerous task of getting a sitting government to make such decisions, this section has never effectively been used as a trigger for an EA.

ISSUES/CONCERNS

Environmental Assessment a good thing

The premise here is very simple.  If a proponent proposing works in or around fish habitat wishes to obtain a permit or authorization under any of the sections of the Fisheries Act discussed above, he/she must undertake an environmental assessment of the project pursuant to the CEAA and that assessment must be undertaken and its findings considered by the Minister before the permit/authorization is issued.

This is a good thing.  An environmental assessment of a project is an assessment of the environmental effects of the proposed project on fish and their habitats.  In order to conduct such an assessment there must be a baseline of information generated against which such effects can be measured.

This means that Fisheries and Oceans Canada would have in hand information that would allow the Department to determine whether the project will have an impact on fish and/or fish habitat and enable the Department to determine whether the project can be modified to eliminate or minimize those impacts, or whether specific proposed mitigation or compensation strategies will be effective. or whether the project should even be allowed to proceed .  Additionally, it could provide a baseline of information against which the Department could measure whether the proponent has complied with the terms and conditions of any permit or authorization that is/was issued or whether the proponent has adequately carried out any proposed mitigation or compensation works.  In this way it provides for a mechanism of enforcement of the Act.  If the proponent does not comply with the conditions imposed on him/her in their permit/authorization then the Department could take action against them using the information generated in the assessment as evidence.
In addition, an EA allows for varying degrees of public input depending on whether the scope of the EA is a screening, comprehensive review or the work of a Review Panel.  Either way, the documents and studies pertaining to an EA are made publicly available through the CEA Agency’s public registry.  Pending EAs also must be publicly announced in local newspapers and in the Canada Gazette so the public has a way of knowing what may be happening in their area and getting involved.     

If an environmental assessment is not done, this information would, in most cases, not be available, nor would the public be made aware of issues that might them.

In some cases, Ministerial decision-making is discretionary

In some instances, decision-making on the part of the Minister pursuant to the relevant sections of the Fisheries Act in the CEAA Law List is discretionary.  For example, the requirement for sufficient flow over an obstruction pursuant to Subsection 22(1)) is at the

Minister's discretion.  In other words, if the Minister does not feel the need to make a “decision” then the requirement to conduct an environmental assessment of the project pursuant to CEAA would not be triggered.  Because of this, a project proponent who finds themselves in a situation where there is a need to release water over an obstruction could avoid having to do an EA simply by proposing a flow that would be acceptable to the Minister.  Similarly, provisions could be proposed for providing means for free passage of fish and or adequate flows to cover spawning grounds that the Minister might find acceptable and allow in the absence of any decision.

Inclusion of Fisheries Act provisions in CEAA Law List appears to have resulted in fewer S35(2) Authorizations 

According to a paper written by Arlene Kwasniak, Faculty of Law, University of Calgary
 during the period 1990-1991, the DFO issued 12,000 section 35(2) authorizations across Canada.  In 1995-1996, the year after the Fisheries Act was included in the CEAA Law List, only 336 s.35(2) permits were issued and in 2002 – 2003 the were only 532 issued.  Kwasniak argues that it seems as though the DFO has either radically altered its interpretation as to what constitutes a HADD or that many of the projects that the Department currently finds are not HADDS, actually are
If this is true then it seems that new policies introduced in 1995, specifically the Directive on the Issuance of Subsection 35(2) Authorizations (1995) (“the Directive”) and the Decision Framework fro the Determination and Authorization of Harmful Alteration, Disruption or Destruction (HADD) of Fish Habitat (“the Decision  Framework”) have actually been designed to reduce the number of s. 35(2) reviews/authorizations with the view to reducing the number of CEAA triggered EAs.

“The Directive” and “The Decision Framework” provide for “Letters of Advice”
The Directive’s stated purpose is to provide specific guidance on the administration of s. 35 FA to provide National consistency in its application.  The Directive asserts that subsection 35(2) authorizations are not mandatory for a project to proceed. The Directive states the subsection 35(2) authorizations should only be issued when it is impossible or impractical to avoid a HADD by altering the design of a project or through mitigation.  The Directive further states that where a HADD can be avoided through project re-design or relocation or through mitigation, Letters of Advice may be issued to proponents setting out conditions that must be followed or measures that must be undertaken to ensure harmful affects do not occur.  The Directive takes the view that such Letters of Advice are not authorizations.
The Decision Framework provides a framework for habitat managers to decide if a HADD of fish habitat is likely to result from a project and whether a s. 35(2) authorization is warranted.  Like the Directive, requires that implementation of mitigation measures be considered before finalizing a decision as to whether a HADD will occur.  The Decision Framework also directs managers to issue Letters of Advice instead of a s. 35(2) authorization if mitigation will prevent a HADD.

Interestingly, during 2002-2003 when the number of s. 35(2) authorizations only numbered 336, the DFO issued 8,034 “Letters of Advice”.  

The total of the two combined indicate that the DFO has not necessarily reduced the total number of “reviews” it conducts of proposed works or undertakings around fish habitat (there are, on average, approximately 10,000 works or undertakings per year which come to the attention of federal and provincial officials, and which could attract the application of s. 35(2))
.  They have simply chosen another vehicle to conduct these reviews; one that does not “trigger” an EA.

There is some discussion as to whether Letters of Advice and the Policies that support them are even legal and/or whether these letters constitute s. 35(2) authorizations in and of themselves.  This paper will not dwell on these issues as they are lengthy and complex.  The reader is encouraged to explore these issues which are set out in detail in the two papers referenced in the footnotes. 
Clearly, however, if these Letters of Advice were, in fact, de-facto s. 35(2) authorizations then the DFO would actually be conducting thousands more EAs than they currently do. 

The ENGO community generally is of the opinion that Letters of Advice have undermined the application of section 35 of the Fisheries Act by allowing hundreds, perhaps thousands, of projects to go ahead that might otherwise have required an environmental assessment under the CEAA.
Proposed new policies under Environmental Process Modernization Plan (EPMP) will likely further reduce the number of CEAA triggered EAs
The stated aim of the EPMP is to “improve predictability and timelines in decision making, improve harmonization of processes with others, particularly in the area of federal-provincial environmental assessments for major projects, and strengthening partnerships with others – be it other levels of government, the industry sector, non-government organizations and Aboriginals – to maximize opportunities to conserve and protect fish habitat.”

The fundamental underpinning of the EPMP is a new program-wide Risk Management Framework (RMF).  The RMF is described as a science-based decision making framework that categorizes risks to fish and fish habitat associated with development proposals, communicates these risks to proponents, and identifies appropriate management options to reduce risks.
The claim is that the RMF will allow for Habitat Management Program (HMP) resources and efforts to be re-allocated from the review of routine, low risk, predictable reviews towards the review of those projects that pose the highest risk to fish habitat across the country. 
Essentially, risk analysis would be used to triage projects by their projected size and impact and to use a class screening process, operational statements
 and guidelines to eliminate Departmental assessments for a multiplicity of “small” projects like culverts. Standard practices will be developed and applied to activities that, in the Department’s estimation will pose low risks to fish habitat. This streamlining of regulatory reviews for low risk activities is ostensibly focused on eliminating the need for repetitive and time-consuming reviews. 

These processes will require specific legislation to drive them.  However, the actual legislation has not yet been developed.
It is anticipated implementing this plan will eliminate about two thirds of projects currently being assessed by the Department.  Currently there are 21 Class Screenings declared (and another five proposed) and 18 Operational Statements in effect removing potentially hundreds of small and medium sized projects from the purview and oversight of the DFO. 
Accompanying this legislation will be new bi-lateral “harmonization” agreements with the provinces and territories that set out what the arrangements would be when a joint EA is required. Each joint EA will then its own Terms of Reference. The DFO has already entered into formal, binding Memoranda of Understanding with Nova Scotia, British Columbia, Prince Edward Island, and Manitoba.  The danger here is that the lowest common denominator would be applied to environmental assessments rather than the highest available standard.

In addition, DFO will be entering into cooperative agreements industry.  They gave already signed an agreement with seven major national resource industry associations (known as the National Resource Industry Associations) The key role of the HMP will be in regulating such projects at the federal level, DFO developed and implemented a new management model for the environmental assessment of “major projects

Business Groups seeking to have CEAA amended to have Fisheries Act removed from Law List

Despite all of the promises by the DFO to streamline the environmental assessment process, in particular the requirement that proponents conduct environmental assessments for projects that are triggered by the federal Fisheries Act, the Canadian Chamber of Commerce and the British Columbia Business Association, representing the forestry, mining, agriculture and land development industries, have recently put out a public position paper in part calling for the Canadian Environmental Assessment Act to be amended to remove the Fisheries Act triggers from the Law List.

In addition, these industry groups are requesting that the Fisheries Act be amended to more clearly define what constitutes a HADD and to place de minimus provisions on what constitutes a HADD.  They are further recommending that in changing the Act the DFO should NOT give them extra powers of inspection (this in the face of expanding development and reduced DFO’s reduced participation in project reviews) and that y do NOT include an offense provision for failure of a proponent to abide by the terms of an authorization.
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