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July 30, 2007

Environment Canada
VIA e-mail (to cleanair-airpur@ec.gc.ca)
Ottawa, ON
Dear Sirs/Mesdames:

Re: Comments of West Coast Environmental Law on the Framework on the Regulation of Air Emissions

Thank you for the opportunity to make submissions on your proposed Regulatory Framework for Air Emissions (the “Framework”).  Before commenting on the substance of the Framework, we would like to briefly object to the process.  At the consultation meetings we attended on June 4th to 5th in Vancouver, it was made very clear to us that most major components of the Framework had already been decided upon by Cabinet and that therefore input on these components was not welcome.  With respect, the nature of consultation on a major policy initiative requires that public input be sought and incorporated before major decisions are finalized.  We found it difficult to ascertain which portions of the Framework our input was being sought in respect of.   
That being said, we have not so limited out input.  The following submissions focus on the Greenhouse Gas components of the Framework.  This is because of the urgency of these issues and because their relationship with our current organizational work on energy policy.  This is not to diminish the importance of the regulation of other sources of air pollution.

Summary of Submissions

· We object to the use of “intensity” targets, rather than actual targets for industrial emissions of greenhouse gases (GHGs).  This means that industry needs to become more efficient – producing less GHGs for each tonne of product they produce.  But if they happen to be in a rapidly growing industrial sector – oil and gas for example – they may end up actually producing more GHGs.

· The Framework bends over backwards to give industry “flexibility”.  The result is a confusing and difficult to implement system involving multiple, overlapping ways that industries can “comply” with the intensity targets.  The result increases opportunities for cheating or mistakes that count the same reductions twice or count theoretical reductions that don’t actually exist.  It will also cost way more taxpayers dollars to implement than a simpler, more transparent system would.  

· Between weak standards and an impractical implementation system, the Framework is unlikely to deliver the types of dramatic reductions in GHG emissions necessary to combat global warming.  

· We object to the use of the work of the Pulp and Paper Air Quality Forum as part of the basis for setting air emission standards for that industry without the consent of the participants in that process. This seems to us to be contrary to the terms of reference of the Forum.  The work done as part of that process was never confirmed by the Forum and it is extremely problematic to take one aspect of what was intended to be a broad 10 year plan and use it in an entirely different process. 
Intensity Targets

The science is now in: dramatic reductions in GHGs are necessary to prevent a major rise in global temperature, with devastating economic, social and environmental consequences.  We hope that the Canadian government realizes this urgency: while the Framework assesses the economic consequences of regional air pollution as a rationale for regulating these emissions, no assessment of the extent or impact of global warming is provided.  

The current, Conservative government maintains that due to a failure of the previous, Liberal government, it will not be possible to meet the Kyoto targets on schedule.  Without commenting on whether or not the Kyoto targets are (politically or actually) achievable, Kyoto was always a first step – towards even deeper cuts to GHGs.  Consequently, Canada’s failure to meet the Kyoto targets will be measured against whether it sets major reduction targets which not only catch up to, but surpass the Kyoto targets.  

Industrial targets can be set in one of two ways.  Actual targets have the advantage of being transparent, (comparatively) easy to implement and corresponding to actual reductions in GHGs.  Intensity targets, the approach chosen by the government, mandates improvements to the efficiency of a given industrial sector, while not necessarily guaranteeing any actual reductions in GHGs.  Particularly for industries that are growing rapidly (faster than the increases in intensity targets), the net result may be an increase in GHGs.  

Our strong recommendation is for actual emissions targets.  Intensity targets favour industries that are in rapid growth, the very industrial sectors which could afford to pay for their pollution, by giving them flexibility to grow, while providing little benefit to industries which may be struggling financially.  Intensity targets are less transparent, and the data is more prone to manipulation.  Assessing whether intensity targets will achieve actual reductions requires complex modeling based on a range of economic assumptions.  

Finally, the intensity targets that have been set by the government are not sufficient to achieve the dramatic actual drop in GHG emissions that are necessary.  

Flexibility in the Framework

In the name of providing flexibility to industry, the Framework provides multiple compliance options.  These include:

· Using compliance credits, either banked from previous years or acquired from industries that exceed their emissions targets;

· Payments into a technology fund in lieu of actual compliance; the fund will be phased out over time; and

· Purchasing “offsets” – paying to reduce GHG emissions in an unregulated sector to be counted towards compliance. 

In designing a regulatory system, as in so many other things, the general rule is Keep It Simple, Stupid (KISS).  Multiple parallel structures not only create complexity and implementation nightmares, but there is also the risk that one part of the system may undermine the effectiveness of other parts.  In addition to specific concerns about each of the systems proposed, the Framework as a whole is too clever by half.  

Compliance credits are well known as a regulatory tool.  They are intended, by themselves and with no additional components, to give flexibility to industry while ensuring that overall the government’s emissions targets are met.  The entire approach is premised on the fact that as standards become strict, the availability of credits decreases, resulting in a scarcity in the market, and rising prices of compliance credits.  The result is a strong economic incentive on industry to put in place systems that will meet, or preferably exceed, the government’s standards – thereby generating more credits.  

However, if industry can achieve compliance through payment into a technology fund, at $15/tonne (or $20/tonne after 2013), then the price of compliance credits will never exceed that amount (in the case of the Framework this calculation is complicated by the fact that only a portion of the compliance in any given year can be achieved through payment into the fund, but the general principle – that the technology fund option caps the price of credits – is sound).  Similarly, the price of a credit will never exceed the cost of offsetting one tonne of GHGs from a non-regulated source.  

As a result, a major feature of an effective compliance credit system – the strength of its economic incentives – is undermined under the framework.  This is not to say that the cost of credits would not eventually rise, as the technology fund is phased out and cheaper offsets are used up, but it will result in a delay before the credit system becomes effective – a delay that undermines the need to achieve real, and immediate, reductions.  

And this assumes that the systems are all working correctly, with no paper offsets, or reductions being double counted between the systems.  Despite assurances by Environment Canada that only real, and non-double counted, reductions will count towards compliance, it will be extremely difficult to ensure that false reductions are not counted particularly with current staffing levels and as the sophistication of those cheating the system increases.  The complexity of the system invites abuse.  

The Pembina Institute has prepared an excellent analysis of the Framework, including a number of comments on specific aspects of the Framework.  We adopt these comments, but also make the following specific comments about the structure of the system include:

· Recognition for early action – We are surprised by the comparatively small amount of emissions credits set aside to recognize companies that took early action to reduce GHG emissions; these industries should be recognized for their leadership role.  That being said, increasing the amount available would further weaken an already weak framework.  The ideal solution would be a major review of the whole system, including the emission targets.  In the context of such a review, the question of how to recognize early action could be revisited.  If such a review does not occur, then we would recommend targeting the limited available credits to those industries that took innovative, major and costly action to reduce emissions, rather than spreading the credit out over any and all industries that achieved some reduction.  

· Bankability – Although the Framework document seems to contemplate that credits are bankable, we are advised that this question is still under consideration.  Given the fact that the Framework’s flexibility already threatens to undermine its ability to achieve real reductions in the short term, allowing credits or offsets to be banked would further delay the implementation of major changes.  Moreover, a system which did not involve banking would result in trading of credits, while bankable credits would likely result in hording of credits, potentially undermining the potential for market pressures to be brought to bear.  As a result, under the Framework as proposed we do not support allowing credits or offsets to be traded. 

· Offsets – If an offset system is used, it must be structured to avoid double counting with other compliance systems, and to avoid credits being granted for emissions reductions that would have occurred in any case (either immediately or over time).  This is no easy task.  To some degree the concern about reductions which would have occurred over time is addressed by the information – provided at the June 4th-5th consultation – that offset credits will be valid for a set period – possibly seven years – renewable once.  However, in addition, the criteria for offsets must be stringent enough to avoid reductions that are happening in any case.  

· Technology Fund – Environment Canada staff advise that the fund will be used to fund emission reduction on a tonne for tonne basis.  In other words, for each tonne of emission reduction that industry avoids by paying into the fund, the fund will be required to use those funds to purchase one tonne of reductions.  This requirement is critical for the credibility of the system, and should be confirmed in the Framework itself.  However, there is no indication that the $20 dollar/tonne payments identified in the Framework are based on the actual costs of reduction.  The statement in principle – that reductions will be on a tonne per tonne basis – only translates into reality if there are available offsets for the Fund to purchase, keeping in mind that they will be competing against industry to acquire these offsets.  As Pembina points out, the cost of some emissions capture technology on a per tonne basis far exceeds the per tonne payments required by the fund.  While the tonne-per-tonne commitment is required to be credible, it is not at all clear that it is practical or even possible, for it to be achieved at the rates proposed by the Framework.  

Framework will not achieve results

The emissions targets set, while not insignificant, are not sufficient to achieve the types of deep cuts in GHG emissions that are required to combat global warming.  The Framework plays up the projected cuts, by referring to reductions from 2006 levels, rather than 1990 levels, which is the international baseline for GHG emissions reductions.  However, experts on global warming advise that still further cuts are required to prevent major rises in global temperatures.  

As the Pembina Institute report points out, the government’s expected reductions by 2020 will actually be 2% higher than 1990 levels.  

Even more alarmingly, because the emissions targets are intensity based, because of the targets set, and because of the complexities of the system, the Framework is unlikely to achieve even its projected goals.  This fact is brought home by a recent study by the C.D. Howe Institute, which involves a far more comprehensive economic modeling to determine the likely behaviour of industries under the Framework.  The authors of this report, Dr. Mark Jaccard and Nic Rivers, are even clearer: the Framework is not likely to result in significant reductions in the actual levels of GHG emissions (although it will prevent further increases in emissions that might otherwise have occurred).  The report’s authors explain:

We estimate that these policies are likely to reduce emissions substantially compared to their business-as-usual evolution. By 2020, emissions would be 120 megatonnes below projected levels and by 2050 the reduction would be almost 400 megatonnes below the business-as-usual projection. However, the results also indicate that overall emissions in Canada are unlikely to fall below current levels. The government is likely to miss its 2020 emissions target by almost 200 megatonnes. Moreover, because of this gap in 2020 between target and reality, it is unlikely that a future government would be able to achieve the ambitious 2050 target.
We are disturbed by newspaper reports that Conservative MP withdrew as chair of the Parliamentary Standing Committee on the Environment rather than allow Dr. Jaccard testify before the Committee on his findings.  The government must be aware that the Pembina and C.D. Howe reports call into question the very legitimacy of the Framework.  

Conclusion

Global Warming is one of the great challenges of our time.  While we appreciate the Government of Canada’s concern that Canadians continue to enjoy a level of economic prosperity, this goal cannot be used as an excuse to prevent Canada from doing what is necessary.  Future generations will not look kindly on a Framework that put short-term economic comfort ahead of long-term economic survival.  

We urge the Canadian government to take a leadership role on GHG emissions, by revising the Framework to:

· Contain actual emissions targets that are sufficiently deep to achieve the necessary short and long-term reductions in emissions;

· Reduce flexibility for industry to ensure that these targets are achieved in a timely manner;

· Ensure that the system is simple and transparent enough to be easily understood and implemented.  
Sincerely,

Andrew Gage,

Staff Lawyer
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