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Day 1: Morning Session

Welcome and Introductions

Chantal reviewed the objectives of the workshop and the outcomes as identified in the workshop
agenda.

Outputs of Workshop:
DFO presents regulatory decision framework for discussion and ENGO input
A wide range of issues of concern specific to the 2 themes are expressed by the
ENGOs and documented in a workshop report for future reference
The workshop report will include:

o Alisting of the highest priority issues relating to conservation of fish habitat
in Canada, as delineated from the issue paper;

o Alist of recommendations that identifies opportunities to improve the
implementation of the risk management framework and habitat compliance
framework

o Specific opportunities for the ENGO community to work better together with
DFO towards the objective of fish habitat protection and conservation,
within the regulatory framework.

Outcomes of Workshop:
Increase trust between ENGOs and DFO, and increase DFO’s accountability with
the Canadian public.
ENGO stakeholders have a clear understanding of how DFO manages fish
habitat.
DFO better understands ENGO concerns with regards to fish habitat protection.
The role of science in the risk management framework is clearly articulated and
understood.
Identify the opportunities for collaboration between DFO and ENGOs on the risk
management framework and the habitat compliance framework.
Develop recommendations to improve collaborative efforts between DFO and
ENGO at a regional level on the risk management framework and habitat
compliance framework.
The workshop report is presented to senior decision-makers with
recommendations to improve delivery of the habitat management program.
The workshop report is circulated through the ENGO community and the
Canadian community at large.

Presentation of a crocheted bicycle for Nick! The most difficult thing that Martha has ever
crocheted.

*Full names and affiliations of all participants are included in Appendix .



Implementation of the Habitat Management Programan d
Application of the Risk Management Framework: How i st
working?

History of the National ENGO-DFO Fish Habitat Coord inating
Committee
presented by Martha Kostuch, Friends of the Oldman River

To date, ENGOs have had a rocky history with DFO that goes back over a decade. As a
response to an ENGO letter about budget cuts and the transfer of responsibility for freshwater
resources to inland provinces, In November 1996, a workshop was organized between ENGOs
and DFO in November 2006, specifically to address the issue of proposed delegation to
provinces. The final decision was to not reallocate responsibility. After that, there was little
formal relationship between DFO and ENGOs.

Two years ago, at an RCEN Environmental Assessment Caucus meeting with CEAA we
discussed the challenges with getting a meeting with DFO. Efforts between the ENGOs and
CEAA resulted in a meeting and the creation of the organizing committee with the result being
the first ENGO workshop in October 2006. After that workshop, a call was put out for members
to join the Coordinating Committee, whose role it is to facilitate dialogue between ENGOs and
DFO and provide areas for input into DFO policies. At our face-to-face meeting in February, we
agreed on priorities, which led to this workshop. We hope this relationship leads to better
protection of fish habitat in Canada.

Overview of ENGO Perspectives on Habitat Protection Program
Across Canada

presented by Susanna Fuller, Ecology Action Centre

This presentation was a collation of input from delegates regarding successes and challenges of
collaboration between ENGOs and DFO in the various regions. The presentation highlighted
activities of ENGOs from across Canada in their efforts to protect fish and fish habitat. As
submissions were made only from selected workshop delegates, the overview is not
comprehensive of ENGO fish habitat projects across Canada.

It is important to understand where ENGOs are coming from and reasons for our wanting to
improve how fish habitat is protected across Canada. First, I'll start with a recent example of the
challenges faced by Canadians in protection of fish habitat. Former Nova Scotia DNR biologist
spent $14,000 of his own money restoring fish habitat. A nearby logging operation led to siltation
of this stream. DFO would not come to look at it, nor would they say that it was fish habitat,
despite the fact that six species of fish were in the stream. This example is a good starting place
— to help understand where we work, where we come from and why we are frustrated.

ENGOs work with many people in active restoration of fish habitat. Activities include planting
trees in riparian zones, restoring fish habitat and educating and engaging the public. The ENGO
community is extremely diverse, with groups from across the country with vastly different
capacity. There are organizations with a few volunteers to organizations with >50 staff. | am



going to go from west to east, in my descriptions of how ENGOs are working with DFO, and
places where we see a need for improvement.

West Coast: The EPMP was implemented without consultation with the public and information
sessions are viewed as inadequate. The lack of capacity within DFO to properly address fish
habitat destruction is a constant challenge. The Pacific workshop (March 2006) was the only one
in the country, which is a testimony to the relationship that exists in the Pacific region. Many
recommendations from that workshop could be replicated around the country. (See appendix I
for overview of recommendations).

The Salmon Enhancement and Habitat Board is a great success. It has been in place for 30
years and is a great interface between science, DFO and community. This board is comprised of
community leaders within the stewardship community and Province wide ENGOSs. There are lots
of people on the ground as Streamkeepers and salmon enhancement Volunteers (~30,000),
which is testimony to the level of public support for BC's natural resources. A challenge is the
long term institutionalizing of programs and relationships. ENGOs need continuity in
programming and staffing. There is a willingness in the ENGO community to help DFO increase
its (or their) budgets for habitat protection programs. Protection programs include science,
enforcement, policy, and biology

Community mapping projects in BC have been very successful and there is a need for more
training for community groups for mapping and monitoring. Community is a vital source of data
collection, and better use should be made of the work done at the community level.

Alberta: There has been little collaboration with DFO and ENGOs in Alberta, but there are
opportunities. High staff turnover makes relationship building difficult. ENGOs can’t keep up with
regular destruction, let alone the land based development impacts or ATV impacts. Who trains
contractors to take care? In Alberta, several private prosecution lawsuits have helped to change
practices in some industries.

Ontario: Policies don't save habitat and ENGOs see a lot of justification of destruction.

Atlantic Canada: The Environmental Assessment Joint Panel decision on the Digby Quarry
was seen as a major success in terms of a well done Environmental Assessment. Part of the
recommendation was for the province to develop a coastal framework. The most important thing
about this process was that people who live and work in the community felt listened to; they felt
as important as the proponent. This is not at all common, and represents a major problem in
how habitat is protected in Canada.

Another example of good community collaboration is the replacement of the culvert at Cheverie
Creek. There was broad patrticipation in the community, and good community collaboration on
the Cheverie culvert replacement. Some of the challenges are the constant scientific uncertainty
and difficulty in designating salt marshes as fish habitat (there is primary scientific literature
demonstrating this). There is a need for proactive restoration, not simply destroying habitat and
replacing as part of compensation programs. How to do we get to proactive restoration? Another
challenge is that DFO rarely uses the published academic literature.

ENGO completed a tidal barrier audit to identify where proactive restoration could occur. The
available tools are not being used. How do we make restoration a priority? There is a difference
in identifying priorities and balancing protection and restoration. Can the Fisheries Act support



restoration? Are there opportunities to harmonize different policies between the Federal and
Provincial government that will facilitate habitat restoration?

Restoration projects by the Sackville River Association were presented as examples of
community based stewardship.

Oceans / Marine Habitat: The Ecology Action Centre has taken DFO to court over Section 35.2
and its lack of application to the marine environment with respect to the impact of fishing. It was

not something that the organization wanted to do, and legal action is the last resort for a variety

of reasons, not the least of which is the expense and uncertainty if costs are awarded. Result of

the court case was that fishing was not a work or an undertaking, and therefore Section 35.2 did
not apply to the impacts of fishing.

ENGOs brought science to table on benthic impacts and brought scientific community to the
table as well. We have seen movement over the last 5-6 years in terms of how DFO science
sees the importance of marine habitat, haven't seen that reflected in fisheries management yet.

Habitat Branch has begun to make presentations on the east coast at Regional Advisory
Processes and this was a step forward. Bridging fisheries management and science continues
to be a problem. With regards to the new policies for sustainable fisheries, ENGOs not included
in regional consultation with industry in Maritimes Region, and there is a need across the
country for multi stakeholder consultations. We have to be together with First Nations and
industry to reach common ground.

Challenge for us is that it is very difficult to engage the community in benthic habitat restoration.
It is not like streams and rivers and coastal areas. We don’t have those tools. We really need to
be able to work with DFO on this issue. ENGOs tend to work with DFO staff, particularly after
they are retired.

Overview of Collaboration:  There’s collaboration on the ground, especially restoration. We
don’t have a culture of collaboration with DFO, so those that exist depend highly on the
relationships we are able to build with specific individuals. The collaborative model between
ENGOs and DFO needs to be institutionalized.

Areas of concern: What we are seeing on the ground is that fish habitat is being negatively
impacted and lost across the country in a wide variety of freshwater and marine habitats. The
habitat program has declined over time and there is only focus on the large projects and paper
work. Small contractors are doing huge amounts of damage, and the modernization of the
habitat program has not resulted in realistic changes, in terms of protecting fish habitat.

Moving forward, and perhaps getting to some of the outcomes of this workshop, ENGOs want to
know how we can we help address the issue of cumulative impacts? How can we set public
policy? How can we ensure habitat protection? How about not losing the habitat in the first
place? What are the measures of success? Who is doing the counting? We want to engage
with DFO because we see net loss on the ground.

The capacity to meet regulatory requirements on Fisheries Act is lacking. Both DFO and ENGOs
can't do it all. There is an urgent need to ensure protection and maintain and restore fish
habitats. The impacts of climate change will result in increasing unpredictability in aquatic
ecosystems



Additional Perspectives from the Audience

(Julie Huntington, Newfoundland ): One of the issues we have seen in Newfoundland is that we
will have graduate students and scientists on the boards of our organizations, but as soon as
they get a job with DFO they leave. Why don't the feel that they can be members of
environmental groups? For example, the Atlantic Coastal Action Plan (ACAP) (in Newfoundland)
has DFO staff on its board, but they are non-voting members. We learn a lot from them and they
learn a lot about what happens on the ground.

From the perspective of habitat protection, we have to deal with the impacts of what is
happening on the ground, and it is often very difficult to get a hold of DFO, especially on the
weekends. We are happy that funds from fines are put back into the community, as we are able
to use the funds creatively. We put together resources for municipalities on reducing stream
impacts.

With regards to ocean habitat protection, and meetings regarding the Large Ocean Management
Areas (LOMA), we are frustrated because ENGO people fly in from other places — and we are
not even told about the meetings. Local groups are not invited.

(Lisa Fox, Alberta ): | work with water management in Alberta, where water management is
delegated to water resource management councils. There is a great benefit to having DFO at
the table and they play a collaborative role in policy development for watershed habitat.
Everyone signs off on plans. There are three WPAC with which DFO is involved. DFO
involvement with EA shows value, gives window back and forth, and increases technical
aspects. The challenge is that there is no “backstop”. There is critical habitat loss happening,
and the bottom line needs to be habitat protection. DFO and Environment Alberta need to be the
backstop.

(Denys Bourque, New Brunswick ): In New Brunswick, where | work, it is mostly inland with
micro and mini marshes. Large marshes are protected, but countless micro marshes in back
yards are not protected. They are filled in for sheds, etc. These are still fish habitat. This is
where water is, and the water flows to the springs and streams.

(Doug Badger, Saskatchewan ): | work on a protecting a large fresh water lake in Alberta. We
got off to a rocky start with DFO, but things are working better now.

(Joseph): In Saskatchewan it is a different ecosystem than out here. Water is critical. Land use
planning exercises are led by province. DFO have challenges in becoming involved, but they do
try. We encourage federal staff involvement on land use planning, intermittent streams and
impacts of forestry. One of the problems is that we have lost provincial biologists, as they often
leave to work for the federal government and then we lose capacity at the provincial level.

Questions of Clarification / Comments on Presentati ons

(Nick Winfield, DFO): The presentation was excellent from the national perspective. It is useful
to know there are things we are doing well and where we should continue to improve.
Watershed planning is important because it is one opportunity where people can get to
understand and help the ecosystem in which they live. Some of the challenges are that DFO has
to deal with what comes our way, and with regards to watershed planning we have to partition
our time between referrals and proactive planning efforts.



(Patrice Leblanc, DFO) Over all the presentation was well done. There are really two parts to the
presentation. There are sensitivities with regards to watershed planning and federal / provincial
responsibilities. The federal government does have a role in integrated planning and this was
one of the issues discussed with the meeting of fisheries and aquaculture ministers and the role
that the province and DFO could play. The major role is ensuring the integration of fisheries
objectives and habitat needs and that we both participate in broader watershed planning and the
demands on the use of water.

(Zo Ann Morten): Would DFO have the staff time to get involved in integrated planning at the
watershed level? We talked about the Streamkeepers, and watershed roundtables, and about
more people getting involved. We want to be wary that we raise people’s expectations and that
our recommendations are followed through. Maybe we can work together to ensure that we fulfill
these obligations

(Olga Schwarzkopf): | acknowledge the contribution of DFO personnel, particularly the time that
they are not paid for. Many DFO staff help off hours on projects and the personal commitment is
really appreciated.

(John Werring): From the Pacific Region perspective, one of the problems is communication and
information flow from one side to the other (ENGOs to DFO). We try to engage with DFO and we
don'’t get feedback, and when we say why aren’t you doing anything, we don'’t get feedback. We
tend to then have to go the media, and then we get feedback. If communication and trust were
better, it would go a long way to resolving some of the issues.



Overview of Habitat Management Program
presented by Patrice Leblanc, DFO Habitat Branch

Patrice presented a general overview of DFO fisheries management program and clarification of
some misunderstandings. The DFO Vision is: Excellence in service to Canadians to ensure the
sustainable development and safe use of Canadian waters.

DFO Habitat Branch is currently working to develop ecosystem-based indicators and there is a
greater emphasis on trying to address impact assessment on an ecosystem level. There were
6000-8000 referrals to habitat branch last year.

There is some misconception of what EPMP is all about. The process of the EPMP started in
1998. The deputy minister was getting a lot of calls and letters expressing concerns about the
timeliness of the reviews, predictability, consistency and transparency of habitat reviews. DFO
launched an independent study (completed by KPMG). It was titled the Habitat Referral Study
and the first phase was the National Habitat Blueprint Initiative that allocated a lot of resources
to improve the effectiveness of the regulatory reviews

The Blueprint laid out a long-term plan. In 2004 DFO started a 3-year Blueprint Initiative. The
EPMP is not a policy. It is an initiative to improve the delivery of the Habitat Program. There are
five elements of the EPMP:

Risk Management Frameworks

Streamlining

Coherent decision making

New management for Major Projects

Enhanced partnering

The next step is Habitat Compliance Modernization. At this workshop the focus is on risk
management and habitat compliance.

| want to go back to enhanced partnering. We launched this a while back at the end of the
Blueprint Initiative. One of the first organizations we partnered with was the Canadian Electricity
Association. We entered into an agreement to improve collaboration. We see further need to
need to engage the regions as the regions do have work to do on the ground. Collaboration has
been sector by sector and there was a need to aggregate, to bring sectors together. The
formation of the National Resource Industries Association (NRIA) brought the sectors together.
We also have an MoU with 9 conservation organizations (Atlantic Salmon Federation (ASF), the
Canadian Wildlife Federation (CWF), Ducks Unlimited Canada (DUC), Nature Canada (NC),
Nature Conservancy of Canada (NCC), Pacific Salmon Foundation (PSF), Trout Unlimited
Canada (TUC), and Wildlife Habitat Canada (WHC), and National Watershed Stewardship
Coalition (NWSC)). We are working on collaborating with the Federation of Canadian
Municipalities. The collaboration with the ENGO community is a new collaboration. We need to
start integrating all of these collaborations, as the common objective is to better protect fish and
fish habitat at the end of the day.

Recommendation: Integrate collaborations and have joint meetings with NRIA,
conservation groups and ENGOs so that common ground may be found.



We are now implementing training programs, to make sure that staff are trained, they have the
resources, there is cost recovery, and making sure that the information is given out to people
that are competent. DFO has some increased capacity. There is the establishment of the major
project management office and this will provide an additional 41 jobs across Canada mainly in
the regions. We are continuing our efforts to engage partners, including aboriginal groups.

We are missing the agricultural community. | have had some discussion with Agriculture Canada
to help us, as we have some major issues with the farming community. In Ontario and
Saskatchewan, there is the question - are the agricultural drains fish habitat? We are struggling
to work with this, especially with Ontario landowners and municipalities. We continue to develop
habitat compliance and modernization initiatives to increase capacity. We are not really chasing
paper only, there is more staff in the field, it takes a long time to move into the field and addition
of 37 people. An additional 41 positions have been added to the major projects division.

There is increased attention to improving the alignment of science. We try to build a relationship
with science to strengthen the integration of their program with ours. We are looking at the
integration of habitat conservation with fisheries objectives. We are working on the relationship
with Fisheries and Aquaculture Management (FAM) to try to align our programs so that we can
help align our efforts (there will be a February workshop on this).

Recommendation: Integration of habitat branch conservation initiatives with fisheries
management objectives.

Recommendation : Increase budget to science branch so that they can align their
program and objectives with policy objectives of Habitat Branch.

As a committee (coordinating committee) we do need to come together on enhancing public
awareness and education as well as consultation on policies and programming.



Development and Implementation of the Risk Manageme  nt Framework
presented by Christine Stoneman, DFO Habitat Management Program

Christine presented an overview of the structure of the RMF and some background as to how it
was created and how it is intended to work.

Development of RMF — A life cycle approach
Design and Development
Implementation Phase
Monitoring and Evaluation
Updating and redesigning and redeveloping
Created in the context of the three C’s, communication, consultation and
collaboration

We are in various spots on this cycle with different aspects. It is unfortunate that we didn’t get
more input into this at the beginning. Perhaps the best time to have started would have been 5
years ago however the next best time is today, and | am happy that we are here today that we
can have an open and honest discussion. We continue to seek input from science and
stakeholders. We want this to be a continual evolution and input and to have continuous
improvement. This is a living thing that will be evaluated and updated as we move along.

Part of this is the broader agenda, to move forward and develop a risk management agenda to
regulatory reviews. DFOs risk management is different from the corporate risk profile. We are
responsible for Section 35.2, which deals with HADDs. With regards to implementing Section
35.2:

1. Our first preference and priority is to work to avoid a HADD

2. Out next is to authorize HADD with conditions and compensation

3. The least preferred is to have a HADD happen and have to charge the proponent.

Our intention is to do things in order to avoid the HADD. This is the intention, but isn’t always
possible. We used to do a complete review on 11,000 requests for habitat reviews in a year. We
were swamped, in a lot of cases the best could do, was send out a letter, the proponent was
waiting to get a letter, and there was not time. The consultant took the letter; we were not even
sure how many times the letter made to the proponent or to the contractor. We realized that for
about 600 of the reviews (referrals), a HADD could not be avoided and for these there had to be
authorized with compensation. We also realized that some of these authorizations are routine.

Our intention was to move towards stewardship and integrated planning. It would be so much
better if we would work proactively, particularly in watershed planning. As we mentioned there
are capacity issues — and provincial jurisdictional issues

Programming Shift

Our intention (of the EPMP) was to try to move the program where we had more early
intervention and where people understood upfront what they had to do. Our intention is to have
actions taken during the planning, design and construction and operation for works or
undertakings to alleviate potential adverse effects.

As | mentioned, our first preference is to avoid harmful effects and it is important that the
proponent understands all the potential effects. We were spending a lot of time doing a basic



biology course with proponents, and we wanted to be more proactive. We developed various
pathways of effects for both land-based and water activities. We found that many project types
tended to be made of the same activities over and over. We wanted to assess the project and
examine what is involved to decide which of these pathways apply.

Example Discussed: Vegetation clearing (see present  ation deck on RCEN website)

| like to keep emphasizing that it is best that this happens up front. With a company, or
organization we want them to change their management practices so that everyone can
understand, everyone form the president to the guy on the tractor, so that it is embedded into
these everyday work plans.

Mitigation measures are suggested to avoid the impact, or to mitigate a HADD. The Risk
Management Framework (RMF) looks at the probability of the risk being mitigated or avoided.
There are other questions that need to be asked, such as the reliability of the mitigation that is
proposed and the feasibility of the implementation of mitigation. This gets to working with the
companies pro-actively. One of the issues is the magnitude and intensity of the effect and the
addition of multiple effects, where effects cannot be avoided. We look at this where an effect or
habitat impact cannot be avoided. We examine the level of risk of the activity, depending on the
sensitivity of the habitat and the scale of the negative effect.

Cumulative effects: If there was a better integrated watershed management approach, we
would have this linked in the RMF. As you add effects, the system becomes a lot more sensitive.
Do we have a system in place to do this? No.

When we wrote individual letters of advice — we didn’t have the ability to do this either. We still
don’t. We need to do this at a local level, and this is where we need your help. There are huge
challenges. | am not shy to say that we don’t have an answer. We need to do the follow up on
monitoring and this is a continuous process. The idea was that these were things that they were
of such low impact that it would be ok for them to go head with the mitigation and letters of
advice. One of the main purposes was that people be able to understand these things and we
spent a lot of time just educating proponents, explaining why we had concerns with an activity.
There are general criteria used to assess the scale of the negative effect and habitat sensitivity,
such as time, duration, and geographic scale.

Recommendation: Work with ENGOs, municipalities and provinces on integrated
watershed management, specifically to assess and address and collect information on
cumulative effects and mitigation / avoidance of these effects.

With regards to risk management, if the activity is low risk, these should be worked into
management practices. In terms of medium risk, some of these are included in CEAA class
screenings and we haven't done much work on high-risk activities, in terms of specific tools for
tools other than standard authorizations. There is a national training plan that is ongoing and we
have developed 18 operational position statements (OPS).
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Ecological Risk Assessment Framework
presented by Mike Bradford, DFO Science Branch

Mike provided an overview of the Habitat RMF: Science, Policy, Values and Judgments

| work for DFO and am located at a university program that is multi-disciplinary. The RMF has its
origins in natural sciences, and processes and programs in making decision for business and
public safety. There are many catchy phrases used, such as:
- A science based process
Best available science
We listened to the science
Let the science decide

Agencies need to explain their decisions not only on the basis of science, but also on the basis
of social and economic considerations. There are many types of problems - manageable
problems, meso-problems and large problems (post normal science). (i.e. Climate change where
we just don’t know what will happen. Things are going to happen that we can’t even predict.)

There are many kinds of uncertainty:
knowable
unknowable
random variation
0 natural
o0 human

What are values? Values are what we care about. Values are translated into specific objectives.
Objectives should have measurable attributes or endpoints for decision making. “What are we
trying to achieve and how will we know when we get there?” Values can effect the way that we
look at scientific information and provide a lens through which we assess scientific results. Value
Focused Thinking means a focus on the values that influence the policy. There is a necessity to
make decisions based on value judgments.

What is risk assessment and risk management?
Science is needed for the risk assessment phase:
science through the pathways of effects
scale of the negative effect
pathways are ways of taking complex problems and breaking them down into
components

The perception of risk and reality of risk is different. This is the challenge of risk management.
How much risk are you willing to tolerate? That depends on your values. But if your mandate is
to protect fish and fish habitat ...you have an end goal.

Questions of Clarification / Comments on Presentati ons

(Susanna Fuller): I have three questions. The first is that | didn’t see the precautionary approach
or ecosystem approach mentioned in any of the presentations. Where do these principles fit
within the EPM? The second is regarding the DFO vision as stated, and | was wondering when
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that was adopted? And finally, what is the process or status of the development of the pathways
of effects for marine ecosystems?

(Christine): PA and EA are built into the pathways of effects, took a precautionary approach and
built it in.

(Patrice): We do follow the government approach to precaution (not the PA as in the UN). | didn’t
mention the ecosystem approach but | think that we are moving ahead, looking at the impacts
on the ecosystem, and looking at the much broader picture. The EA and PA are two notions that
we use as guiding principles. With regards to the DFO Vision: Excellence in service to
Canadians to ensure the sustainable development and safe use of Canadian waters. The vision
has been developed through departmental assessment and alignment project. Departmental
executives have approved this. We see the vision — the objective — as the happy objective:
healthy and productive aquatic ecosystem.

Recommendation: Ensure that the precautionary approach and ecosystem approach
are defined and are included as overarching principles and embedded in EMP.

(Christine): We are looking to the marine folks to examine the pathways of effects for marine
based activities.

Recommendation: Engage ENGOs in developing pathways of effects for marine habitat
impacts.

(Olga): With regards to the RMF matrix -- was that Matrix determined or developed from the
11,000 applications where the majority were low risk, or perceived to be low risk, or does this
mean that the low green area is applied to only certain activities? What information did you use
to develop the matrix?

(Christine): We wouldn’t have numbers until you define the axes. The RMF is a conceptual
diagram and the area under the colours does not represent numbers.

(Martha): | just want a clarification regarding a comment on an existing facility that you would be
looking at doing a habitat assessment. Does an existing facility that damages habitat require an
assessment?

(Patrice): Yes. For example, the Peticodiac Causeway in New Brunswick, which was built in
1962. A recommendation has been made on 4 options to remove the causeway. The province
has made a decision — to choose one of the options, which will return the free passage of about
6-7 species that have had their passage impeded. DFO is ready to issue this authorization
pending the decision of the federal government in terms of other items. Built in 1962

(Martha): Was it (the causeway) in violation of the Fisheries Act?

(Patrice): It is the issue of the section of free passage. The minister may allow for free passage if
it is in the public interest.

(Martha): Does 35.2 apply to projects built prior to 19777

(Patrice): If it continues to cause a HADD, then Section 35 applies.
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(Denys): | have a question that arises from no net loss and regarding a response that
mentioned fish of value to Canadians, how is that determined?

(Julie): I want to know, when the vision refers to Canadians, who are they? Who are they? Who
are you protecting fish and fish habitat for?

(Patrice): You, me, industry, and municipal government. The fish are valuable to Canadians for a
number of reasons.

commercial fish

recreational fish

social values from an aboriginal perspective, food and ceremonial purposes

(Julie): Are there fish that are not of value to Canadians?
(Patrice): Yes — invasive species.

(Bruno): I have a couple of questions, one is about the values in the matrix. Are there values
associated with the RMF? If no — it becomes a discretionary exercise, and if yes — could you
share this with us?

(Christine): The RMF matrix is a conceptual communication tool. When and if we do include
guantitative measures, we want this to have a strong scientific basis.

(Bruno): Since the proponent’s behaviour is outlined by regulations, what mechanism do you
think proponents will respond to when there are no regulations or enforcement? Can you explain
how the RMF can be anything except a license to ignore risk?

(Patrice): Under Habitat protection provisions, there are no specific regulations, there are no
regulations per se if that is what you mean. We are still enforcing the Act. The RMF- is not an
enforceable mechanism, but provides feedback into the mechanism.

Discussion Questions

How do we improve the design and implementation of the RMF?

This discussion was prefaced by an ENGO statementt  hat we fundamentally do not agree
with the Letters of Advice and Operational Position Statements as they serve to authorize
potential fish habitat destruction as well as circu mvent the environmental assessment
and public consultation processes.

A short discussion ensued, regarding whether or not we could proceed on this subject, given
that ENGOs don't agree with the direction of the EPMP in this regard.

(CIiff): I have to agree with the ENGO Statement (provided by John, reiterated and clarified by
Martha), but | think that we have to move on. | didn't see anything in the presentations this
morning that talked about the law. And that should be the fundamental driver. We have two
things we can do right now, and say that we are not going to discuss this anymore. There are
things that we can do, but RMF is a huge sticking point. | didn't see some of the questions
answered around the issue of how science being used in the RMF.
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(Meredith): With all due respect to both parties, | think there are some nuances. There are
important points that are being raised. They speak to the concept of risk. By characterizing
activities as low risk, overall they are underestimating the importance of more common events.
How easy is it to destroy fish habitat? We have agreement from DFO that right now we are not
looking at cumulative effects. | look at the Ottawa River, and there are authorizations given to
allow destruction of sturgeon spawning ground, but we have no information on how many
spawning areas there are, what kind of resilience will we have? If we continue to allow
tributaries, wetlands etc. to be destroyed, we will not have any ecosystem resilience.

With regards to authorizations where a HADD occurs and there is compensation to address this,
by protecting or restoring habitat for a completely difference species. | am concerned about a
couple of things here. First, | am concerned about the low risk perception about really small
projects and second, the cumulative lack of resilience. There is communication saying that we
are going to allow this to happen, but what science is this based on? We need real data to be
the basis of the decision and communicating that with the people who are impacted on these
decisions.

(Jen Graham): | am wondering, and maybe this gets at what Meredith was asking, regardless of
where this tool (the RMF) is placed, in our decision making process. Are there ways of moving
things from the matrix?

(Christine): Despite the sensitivity of some of these habitats, the idea is that the impacts of the
activities would be low.

(Jen Graham): Are there other places where we can agree that habitats have such extreme
sensitivity, where we have lost so much — can we put these in an automatic red? Can we have a
shared goal? If the question is how we can improve it — are there focus areas where we can
have more stringent rules?

Recommendation: Work with ENGOs and stewardship groups to help identify areas
where there is extremely low tolerance for continued or additional habitat loss.

(Olga): Everything we do now is focused on risk assessment. Where | see the problem is our
tolerance. Our tolerance is much lower for damage than the government and the proponent. We
would like to see the least amount of damage. For example, in the “Run of the River Projects”,
there are multiple power projects on one river. We can say what our values are. | see a top
down approach telling us what our values are. | see this coming down from the PMO office and
the privy council telling us what our values should be. Instead of the other way around, from the
bottom up, we the citizens being at the bottom.

(John): To be fair and honest, one of the things that we haven't discussed is the actual
implementation of RMF. We are seeing it being implemented in various ways. For example, the
proponent is required to the baseline assessment work, and they assess the degree of risk, but |
don’t see where the DFO Science Branch or Evaluation Office who is doing the environmental
screening, is using it. Where is the ground truthing or substantive checking to make sure that the
work that is being presented is adequate? Can DFO build in a measure to evaluate this? There
needs to be some kind of intervention to make sure that the information is true and accurate.

The other thing is that with the RMF, if you are in a low risk category, then you can proceed. But
my understanding is that the person who receives the Letter of Advice, it is not mandatory that
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they notify DFO that their project is proceeding. If there is a mandatory notification process, then
you know if you have something to audit.

Recommendation: Establish a mandatory notification process for the use of letters of
advice so that DFO knows when they are being used. Link notification to a GIS mapping
program, so that low risk activities could be mapped and some sort of alert system put in
place to address cumulative effects in one type.

Recommendation: Create database of habitat authorizations.

Julie Dahl (DFO, C & A Region): | would like to make a comment on the process. | don'’t think we
are answering the question. Can we reorder the questions? Can we address the one that
addresses the technical issues with the RMF and associated Pathways of Effects and discuss
where is more work needed so we can get more acceptability and see if there are elements that
we can work together on?

(Martha): 1 don’t see the answers to the questions about the role of science.

(Gretchen): Given our fundamental position on this, how would you improve protection of fish
habitat, what are the values? These need to be stated. It is really important, having worked
closely with one of the top marine scientists in the world, to state the values. Where this is
coming from is really important because it does drive what you do. | also wanted to know if what
we are talking about includes destruction of habitat by invasive species.

| want to comment on the lifecycle consultation process (C,C,C) the inner circle should be the
consultation and the outer circle should be the results. Please think about this as we have to
think differently. | hope that meetings like this can happen in the region. | would love to have
meetings like this in the region.

Recommendation: Need for ENGO DFO Habitat Branch meetings in the Region.

Recommendation: Need for annual habitat audit. How much area authorized to
destroy? How much compensated? Are we meeting no net loss? Are we meeting net
gain?

(Joseph): | was going to make a recommendation and perhaps this is happening this throughout
Canada. | think it is useful to integrate to expand and to include the private sector in the MoUs.

(Zo Ann): | would suggest that a good way to implement the habitat program is to hire some
people and do the job. We have been waiting three years. | want to know what / when they are
in place and what they are doing, and to see how many referrals are now being reviewed and
monitored for effectiveness of the new program to protect habitat. We need to get on with getting
these people trained and in place.

Has the role of science been adequately described a  nd are there science
gaps that need to be filled?

(Martha): 1 would like to know if there are any scientific reports that support the RMF that you
have presented. Has there been any monitoring of the application of the RMF? Have you
monitored the impacts of fish habitat impacts that didn’t make it into the RMF framework,
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including the cumulative impacts? Can you provide this? Are there any operational statements
currently being used, and can you monitor this and provide us with a copy of this information?

(DFO): There are two aspects. There are four common end points in the Pathways of Effects.
Scientists were tasked with doing a literature review and produced three technical reports. The
upshot was that there was evidence to support these linkages and we scoped situations where
an effect was likely to be expressed or not. We did this again, this past spring. There were four
scientists working on this for a year and they identified more expressions. There is another
technical report coming out of this.

(Martha): | expected that some of that information to be brought here.
(Patrice): | thought we had identified these papers before.

(Chantal): There will be a report at the end, and written comments can be sent and | am sure we
can get answers on these questions.

(John): A point of clarification from the organizing committee. We specifically asked for these
documents, technical reports, science reports, and documents of how RMF was developed. We
were told that these documents are not available because they were in peer review and | am
surprised that it is available. We have asked for it.

A second point of clarification, with regards to the science issue, there are two elements, am |
correct?

1) biological elements

2) social science elements
Scientists are not just biologists, psychologists are scientists as well. There is more of a social
science aspect built into the RMF — is that correct?

(Mike): Yes

(Olga): One of the things that we have heard as part of the process, was continuous
improvement. Not having seen these reports, and not being able to look at them very critically, |
am asking if there are any weaknesses in some of the documents and in the realm of continuous
improvement that this will be done? How often will we be informed? | am assuming that the
improvement has as much to do with science as with the continuous improvement policy?

(Christine): The documents were finalized in February (2006) and we identified things that need
to be added to the Pathways of Effects.

(John): Mike said that three were available.

(Olga): The report is one thing, but sometimes there are internal analyses.

(Doug): Where are you are communicating with the First Nations people? Is this a gap? Is this
related to science gaps? We have traditional knowledge that should be incorporated. We don't

know where to go, | don't know where to go.

Recommendation: Traditional ecological knowledge needs to be incorporated into
Pathways of Effects.
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(Patrice): There are several dimensions, with respect to our communications with aboriginal
people We have interface at the national level.
Aboriginal inland habitat program, (2 million to build capacity of aboriginal groups to hire
biologists to link to habitat issues).
Aboriginal Aquatic Resources and Oceans Management (AAROM) which is in the
coastal areas, one of the funding sources provided to aboriginal groups
At the project level aboriginals are involved in environmental assessments.
There is a requirement under the constitution as well.

(Bruno): My question is about the interaction / implementation of the science with the
recommendations made to the Sydney tar ponds. There is a federal / provincial plan to share
expertise in coordinating the relevant process. How would the science facilitate the regulations
and guidelines to be applied? What is the role of science in compliance effects, monitoring and
enforcement responsibilities and procedures. | am curious when we have a clear direction from
an expert panel that requires that we share expertise, how can we implement science to fit into
the framework? What is the direction to act?

(Ginny): | can respond more generally. When the responses come out, it is at the level of the
government of Canada, certainly on the tar pounds. It is very much the responsibility of
Environment Canada, under Section 36 of the Fisheries Act. How we get together there ends up
being through working groups that are results of panels. For example, in the oil sands, DFO
works with the province via Cumulative Environmental Management Association(CEMA). We
work with them also in helping develop some of the science that goes into this. It depends on the
science and who has the regulatory authority. If it is shared, we work closely with the province. |
am not sure if this answers the question.

(Ted Potter): | can speak to the specifics, with regard to the Sydney tar ponds, the compliance
and effects process is run by Public Works Canada. Environment Canada takes the lead, DFO
scientists are providing input. That is where DFO science is participating, information goes to
Environment Canada. They did the work in early 2000, late 1990’s on baseline water quality.
The primary responsibility is with Environment Canada. With regards to fish, that is where DFO
comes in. Compliance monitoring lies with Environment Canada.

(Bruno): The design and implementation of compliance effects seems to be the responsibility of
DFO.

(Ted): Mark MacLean (DFO scientist) provides advice back in to Public Works.

(Susanna): With regards to inclusion of First Nations, the COSEWIC model includes First
Nations input. For Species at Risk as assessed by COSEWIC, there is a committee that collects
information from First Nations groups and includes it in the habitat section for various species. |
have a question about peer reviewed science, and when does DFO use this? It would be helpful
to know where this fits in the process.

Are there technical issues with the RMF and pathway s of effect?

(Sharon): | wanted to make a recommendation, on a technical issue, from a marine perspective.
In the ocean, all of the ocean can be defined as important fish habitat. We should prioritize the
most important habitats for fish, and start to map out where these are.
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Recommendation: Prioritize the most important habitats for fish, and start to map out
where these are.

(Gretchen): The priority that | want to know about is, is this risk approach permeating all
government departments now? Can we see the flow chart / decision trees to be made public and
for us to be aware if all departments are working on risk?

(Treasury Board Risk Framework can be found at: http://www.tbs-
sct.gc.ca/pubs_pol/dcgpubs/RiskManagement/rmf-cqr_e.asp )
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Day 1: Afternoon Session

Case Studies

*Case study decks are available on the RCEN website.

Nanoose Bay: Infilling in Estuary
John Werring, David Suzuki Foundation

Problem: A significant area, Comox estuary was filled in as a result of building a bed and
breakfast very close to the water. There is an MoU with the municipality of Nanaimo, where
there is one stop permitting. This one fell between the cracks and DFO eventually issued an
Inspector’'s permit no more fill. Later, we found out that no permit was issued. The house
proponent was asked to quantify the impact and come up with compensation plan. The impact
assessment report by proponent was submitted months after the infill. Now we have a
compensation plan, with a house. The footprint is 3 times larger than the original foundation.
The proponent is supposed to be building ponds, but instead is building berms to protect the
property from flooding.

Challenges: The MoU was not enforced. The district is supposed to inform DFO if fish habitat is
affected. They didn’t. Even when DFO learned about it, they didn’t get involved and the district
didn’t even go after report from consultant (the ENGO obtained the report).

Solution: Maybe District of Nanaimo should be charged for destroying fish habitat. DFO should
review how it is involved with the province and the municipality and see how they have been
involved and consider how to change.

Delisting of Fish Habitat for Mining Tailings
Julie Huntington, North East Avalon Peninsula

Problem: Economic growth at expense of environment. AUR Resources mine tailings proposal
to use lake rather than creating a new pond. There were many ENGOs involved, as were DFO
scientists. There was conflict between local jobs and this project despite a national outcry. The
impoundment area was first proposed in 1990, refused, and then passed recently. DFO said no
mitigation possible and the habitat could not be compensated. The question was how to provide
tailing management area without hurting fish.

We thought that a solution to avoiding damage could be met by building mine tailing
impoundment. Who owns the lake? The industry or Canadians?

Challenges: Despite the fact that the lakes provide important ecosystem services for the area,
they were described as no longer fish habitat in order to allow pollution. Alternatives were not
sufficiently researched, and ultimately the Fisheries Act was weakened by this decision. The
compensation was removing logs from a forest operation (dam) to restore fish passage.
Community groups usually do this. This is enhancement, not habitat creation. There was net
loss | this case, and the door was opened for similar proposals for mining impoundment areas.
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Solutions: There is more consultation needed with the public and ENGOs. We should be able
to avoid the damage in the first place, and in this case there was an alternative, that was already
done by the same company in Quebec.

Pollution in the Sydney Tar Ponds (Nova Scotia)
Bruno Marcoccio, Sierra Club of Canada

Problem: The Sidney tar ponds were used as a tailing pond for 100 years from the steel mill.
This was a tidal estuary and former schooner estuary. Coal tar and human sewage were allowed
to be deposited in this estuary. After the closing of the steel mill), efforts have been made to
clean up the tar ponds as they contain PCBs among other toxic chemicals.

Challenge: Currently, the provincial government is ignoring six year study by the community
that looked at soil washing technique. The province went ahead with solidifying and stabilizing
technique, where cement is added to the ponds. This is not working. A Panel review was not
convinced that this would work as it didn't deal with the organic components, groundwater and
tidal waters. 60% of material is organic (sewage and coal tars) and cannot solidify, In the
alkaline conditions of the chemical reaction adding cement will make many compounds mobile
(PCB, phenols and some PAH).

Coastal Habitat Destruction

Jennifer Graham, Coastal Coalition of Nova Scotia
Coastal Coalition of Nova Scotia is a grassroots coalition representing over 30 member groups
involved in coastal issues in Nova Scotia.

There are three main themes to our coastal work:

1. Coasts are a shared responsibility that two often falls between the regulatory cracks.
Coasts are neither land nor sea and responsibility for protecting coastal habitat falls to
federal, provincial and municipal authorities.

2. There is intensifying pressure on coastal habitats because of accelerating coastal
development and new activities (aquaculture) in coastal areas. We are losing coastal
habitat at an alarming rate

3. Many local groups are involved in watershed stewardship and other local activities. We
want to move from being watchdogs to active participants in developing management
plans for coastal areas. We are a resource.

This presentation highlights five coastal habitat issues, as well a few solutions. I've chosen to
illustrate each issue with a mini-case study.

1. Defining fish habitat in coastal areas
The first case study was the museum in Avonport, which is clearly built on a salt marsh.
It is unclear which department now deals with slumping banks and flooding issues. It is
also unclear whether the marsh in question is “fish habitat” and therefore a HADD under
the Fisheries Act.

2. No consideration of cumulative impacts
The EAC has been involved in tidal barrier audits around the Bay of Fundy to identify
hanging culverts, dykes, and other barriers to tidal flow in tidal rivers of the Bay of Fundy.
A very high percentage of Bay of Fundy rivers are tidally restricted. How do Science,
Enforcement and Fisheries Management work together to prevent, assess and reverse
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habitat loss? Is cumulative habitat loss and degradation taken into account in permitting
new HADDS?

3. Citizens and groups stuck in watchdog role
This case study focuses on the citizen opposition to the fish farm in Port Mouton Bay.
Local people are doing all the research, have pushed for the Environmental Assessment,
and are doing ocean science. They feel they are doing the work that regulatory agencies
should be doing to protect fish habitat. How can citizens shift to a role where they are
making management plans and not always reacting?

4. Regulatory maze means coasts keep falling between the cracks
Coastal habitat keeps being lost because it falls into a regulatory maze of mixed
jurisdiction. The case cited is infilling in a salt marsh in Rose Bay, which the province
does not recognize as a wetland, and which federal departments claim is not fish habitat.

5. Building compliance, monitoring and effective restoration into the process
There are real differences between how DFO in different regions approach compliance,
monitoring and restoration. Follow up is essential. The Bras D’'Or lake example is a
case where citizens’ group got DFO to lay charges after individual filled in tidal pond.
Charges were laid and restoration required. However, a year later and still no follow up
to make sure conditions are met.

Solutions:
DFO should only sign MoUs on coastal management if provinces have a coastal
management plan
Expedite development of marine, coastal and watershed plans
.Fund universities, community groups, scientists to develop management plans,
research coastal issues, and improve restoration techniques
Prioritize mapping of sensitive habitat in coastal areas
Put monitoring costs on the proponent. User pays!

Fishing Impacts on Marine Habitat
Susanna Fuller, Ecology Action Centre

Problem: Impacts of fishing on marine habitat are not currently addressed by Habitat
Management Branch or Fisheries Management. Things are moving forward and there are
initiatives that have potential to address these impacts. Right now, there is ho mechanism to
apply habitat protection policies (Section 35.2) to fisheries impacts in the marine environment.
There are documented effects in Canadian waters, particularly on cold water coral and sponge
species and ecosystem changes in scallop ground communities. Other studies in sandy habitat
show little impact. There is public pressure to address the impacts of fishing on fish habitat, and
there is scientific consensus on many of the impacts. Alternatives to destructive fishing practices
need to be considered. ENGO community is completing a review

Challenge : Until management starts asking for science advice, it is difficult for science to give
that advice. There is an urgent need to integrate habitat protection provisions into fisheries
management. Canada is responding to calls for action on destructive fishing practices on the
high seas, and needs to do the same in its territorial seas.
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Solutions: Habitat protection policies need to be extended and fully implemented to fish
management plans. Market based approaches are already having an impact. Fishing industry
must change to comply with habitat protection provisions, and alternatives to destructive fishing
gear must be promoted by DFO.

Questions for Clarification / Comments on Presentat lons

(John): How do these fit into the application of project approvals, into the EPMP and RMF in
terms of how we can improve upon those processes? It does speak to risk management
framework and the proponent. | want to make it clear that the RMF process was undertaken in
the case study that | presented. There was a lack of capacity of DFO to follow up and to prevent
habitat destruction. Can we make changes that would prevent another Nanoose Bay. If you are
going to apply a concept, the tools need to be the right ones

(Patrice): In John’s presentation, there are 2-3 things. DFO limited response, that is an issue.
Agreements not being honored, that is another issue as well (MoU with Nanaimo). | didn’t see
that these case studies had anything to do with RMF. We ask proponents to go out and collect
information. | can't see the link to the RMF.

(John): The link is that the proponent is the one that hired the qualified professionals. We need
to have the checks and balances.

(Patrice): | totally agree, and | want to reiterate that the Habitat Compliance Framework has
nothing to do with RMF. We are still having problems getting staffing done, because of gridlocks
in the bureaucracy. We are about 60% there.

(John): The implementation is the problem, the proponent has to decide if it fits within that risk
category. And if the activity is deemed low risk to fish habitat, then more situations like this can
happen.

(Patrice): 1 don't think that you are correct there. I'll ask 2-3 people from the region.

(Bonnie, DFO Habitat Branch Pacific Region): Each practioner has been trained on the RMF.
The risk approach is not new, as we have been doing it before we had the framework. The RMF
is providing a standardized framework. It is only when you can’t mitigate, that you look into the
lens of the risk. We don't give it out — but some developers come to us, with it, the onus is on us
to apply the framework in their situation and to make the final decision.

(Julie, DFO Habitat Branch Central and Arctic Region): The RMF is not new. We were asked to
provide more clarity and transparency in how we make our decisions. We developed this so that
we can show how we look at severity of effect. We need to look at it in terms of the location of
project. We are trying to do this on an individual basis, it helps to decide on a management tool
to apply. In away it, is a streamlining approach. It does not take away from what the habitat
biologist has to do or attempt to do.

(Olga): In listening to the presentations | heard the term MoU come up at least three times, and |
would like to know what the rationale of an MoU is. Can an MoU be ignored. Can they be
enforced? What are the terms? How can we use the MoUs as a citizen? We can help to enforce
them if we can see them. From the first page (John’s study) there is an MoU with FCM, but also
individual MoUs with some municipalities. What is the objective of the MoUs in each case?
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(Patrice): There are two types of MoUs, that we have or agreements — one is with other
regulatory agencies, (provinces- BC, Man, NS, PEI, and one with Saskatchewan which is in the
process of being signed). We coordinate habitat protection and provide streamlined information
for proponents.

We have an MoU with the NRIA, which is seven industry associations. The MoU is on how we
can apply Operational Statements and implement them into best management practices.

We have an MoU with nine conservations organizations. We have been discussing an MoU with
the Federation of Canadian Municipalities (FCM). At the regional level there are various
agreements that have been signed (i.e. Nanaimo).

With regard to adherence to the MoUs, that is an issue. When it becomes and issue when it
involves DFO we come in, we should be monitoring much more closely in terms of how MoU'’s
are applied. The one in Ontario is working really well. The Nanaimo one — | don’t know much
about.

(Bonnie): I don’t know much about that one, either but it is a common tool that we use, some of
the MoUs simply establish a process. In the example that you have there, that is a case where
that partnership broke down. That was a project that was not on someone’s radar screen, | don'’t
have the details. It makes sense to have these agreements because the municipalities are
involved in the permitting processes, and then they can know which ones DFO needs to look at
and does not.

(Olga): Are the MoU’s defined in terms of time?

(Patrice): Any of the parties can review these.

(Olga): I would like to know if we can have access to these.

(Chantal): We have the web link and we can forward some of these MoUs.

Recommendation: Increased monitoring to ensure that MoU’s are not resulting in
decreased habitat protection.

Recommendation: The text of all MoU’s should be in the public domain.

(Martha): | appreciate the people who have put these case studies together, that was the kind of
information to get out of this workshop. | was expecting DFO to present some science,
information, examples to explain how they are protecting fish habitat. Going back to what we
had approved as outcomes of this workshop, was how we can work together to better protect
fish habitat. | am not sure how the RMF would deal with any of these.

If those applicants had applied for approval, most of these would have fallen off the screen. How
would you have dealt with them? If the RMF doesn’t deal with them, how are they being dealt
with? Better yet, what are we going to do about it? What can we do so that fisheries habitat is
protected in this country?

(Patrice): I must confess that | have a hard time answering that as a lot of the issues raised are
nothing to do with RMF per se. With regards to the impact of fishing, we have been working with

23



Fisheries Management (FAM) on this. We have several things going, they are developing a
benthic policy.

Someone mentioned the example of AUR Resources in Newfoundland. In this case, it was not a
matter of the legislation. It is the policy that we have. They are policy tools — it is not the Act
itself, but the policy that we apply. The policy that we use is a 1986 document and was written
with lawyers input. They are written with the Department of Justice, Fisheries Act lawyers, CEAA
lawyers.

People have mentioned the cumulative impacts. The other examples are sins of the past that
are coming to haunt us, done in the past (or sometimes still in the future) and some aspects are
Section 36 matters (pollution). This is an ongoing matter. Section 36 is delegated to
Environment Canada. This is a PM directive, and nothing to do with the RMF as it is applied.

| recognize that the issues raised are valid, particularly regarding the protecting of fish habitat
and the delegation to the provinces.

(Martha): What can be done better? And what can we do to help you?
(Patrice): That is where we all want to be and there are processes to facilitate this.

(CIiff): This is too complex to deal with all at once, but we see less enforcement of the law
overall. We are going to see less prosecutions and more enforcement. | think if we want more
enforcement, we need to see more prosecutions. If DFO would not stay prosecutions we can do
better. | am an environmental consultant. | work for industry, ENGOs and people. When | work
for the industry, the money comes from the proponent. | don’t understand why governments
haven’t taken advantage of this and hire your own biologists based on proponent’'s money. We
were paid $100,000 for one month to monitor a pipeline — but DFO is not taking advantage of
the resources that are out there. In the end industry kicks up a fuss. But it is in the end not a lot
of cost to them.

(Joseph): | wanted to make a point regarding MoUs. | understand that the ink is almost dry on
the Saskatchewan. | hope that the MoU will sort out the buck passing that happens between the
province and the feds. | am please to hear this. The other thing | wanted to raise, in regards to
municipalities, | am not sure if you are talking about rural or urban. Rural areas are always a
problem. | support the need for proper environmental stewardship. What happens is the
municipalities — they want the feds to pay — i.e. Bridge vs. culvert. The rural municipalities are
against this.

(Patrice): The rural forum of the Federation of Canadian Municipalities are very concerned about
the extra cost, and the requirements that we put on them. There is a whole discussion that is
gone in to them with regards to agricultural drains. There is a lot of push to streamline the
processes, but maybe too much. Part of the MoU is to explain to them the requirement so they
can act. This is the purpose of the MoU to require that they conserve fish and fish habitat.

(Denys): | want to speak to the item of qualifying impacts. The process does not need to be
made more complex. | will give an example. The analogy is that if | have my child running into
the street, | can’t say for sure if he is going to be hit by a car, a motorcycle, etc. But there is
definitely a major risk of my child running into the street. So | just say no. And if he does so, |
use enforcement — | will take away his TV. The paraphrase — well, have you seen Shrek — he
wants his swamp back. Well, | want my wetlands back. Every time, there is an impact. We just
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don’t touch my wetlands. | think it is very simple thing. It doesn’t need to have a long decision
process.

(Jen): I had three points. 1) One tool | learned about recently was the idea that MoU’s that didn’t
stay fixed but could be continuously improved, from year to year to year. There is an opportunity
to create shared goals that can be added to and improved upon.

2) Secondly, | really like the suggestions that have been coming out about ways to pay for some
of the monitoring and enforcement. From a salt marsh perspective, Public Works is the biggest
proponent, and they have been able to pay for post restoration monitoring and research. | like
the idea of hiring your own biologist, but also grad students, people who are interested in doing
this, working with community to have longer term studies and the proponent can pay for some of
this cost.

3) Thirdly, | hear a lot from municipalities about paying. | also hear from all levels, that someone
needs to be the bad guy, which brings me back to the point of goal oriented MoU’s, with shared
values. We could all be the planners or we could all be the bad guys.

Recommendation: When developing MoUs with government, industry and non-
government, build in a process for shared goals and continuous improvement.

(John): I think particularly that this has to do with the MoUs. | will point to the province, the
province is deregulating, because of industry lobbying. My main concern with these MoUs is that
there is no gate keeper. What we are seeing is an agreement that is being struck and there is
deregulation. We are missing the gatekeeper who is standing up to developers and industry.
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Regional Implementation of RMF
presented by Bonnie Antcliffe and Zo Ann Morten

Presentation of success between DFO and ENGOs in the Pacific Region.

In the Pacific Region we are tied in quite closely through SEHAB. It is a really easy way for DFO
and the community to work together. Pacific Region is divided into 18 regions with a DFO
community advisor working with community in each, it is from these regions that SEHAB seeks a
community representative. Representatives meet at the same table with Pacific Streamkeepers,
BC Wildlife Federation, BC Steelhead Coalition and the Pacific Salmon Foundation. It makes an
easy in for the department. We advise fisheries on a number of different things. www.sehab.org

We worked together, from a regional perspective, on the March 2006 workshop. This is one way
that DFO feeds into ENGO work and habitat protection. At that workshop the ENGO community
raised a number of concerns. What we heard was lack of meaningful consultation, some
concerns about streamlining tools, decision making is becoming more complex, SARA concerns
about habitat protection, etc. There were also concerns regarding the risk management
framework and specific questions as to the science behind the RMF.

We had a departmental consultation in the fall (2006) and we talked about some of the
initiatives. We talked about fisheries renewal, Wild Salmon Policy, EPMP, allocation policies.
The event was multi-stakeholder, so we had the ENGO community, industry, First Nations,
anyone who wanted to come. We heard about lack of monitoring and enforcement and the RMF
came up again. We also heard issues with regards to ecosystem based management, and how
do these fit into RMF?

We sat down and looked at the range of responses, and we decided to look at the issues and
come together. We had a workshop in the spring of 2007. It was really about improving the
habitat management framework as a whole. ENGOs and DFO co-chaired the workshop, there
were 6-7 members of the ENGO community on the planning team.

(Olga is the link between NFHCC and what we are doing within the region).

The workshop provided recommendations and 19 main issues were identified prior to the
workshop. We worked with a planning team and further distilled the issues. The distilled issues
included:

science behind the RMF

science more broadly

enforcement

monitoring

cumulative effects.

Over two days, there were a series of recommendations to DFO on each of these themes.
On the science front there is a need to maintain science support and budget. One of the key
recommendations was to increase the time spent on monitoring.

Other recommendations were for a regional SWAT team to address specific issues that are

problematic, made of up federal and provincial people, but in recognition that we are not going to
be everywhere, so we need to look more broadly at capacity and form these teams. An
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inventory of monitoring tools was suggested. There is a real shift towards compliance and
effectiveness monitoring and we can share those tools with community groups. Habitat
assessments are based on watershed or ecosystem level, not individual stream.

We wanted to get the monitoring tools, and document them and get them in writing so everyone
can share them. We are not the only groups doing monitoring. We have Streamkeepers,
Reefkeepers, etc. and other stewardship groups who are monitoring at the stream, reach,
beach, level.

The ENGO /DFO planning team is continuing to work together. We post the documents in the
report and update the documents on the SEHAB website. (www.sehab.org). The last update
was at the end of July. (Recommendations from the March 2006 Workshop are included in
Appendix II).

Second Section of the Presentation: RMF

We just talked about this in the last session. The RMF isn’t new because we have been applying
some type of risk process over the past several years. RMF is just a conceptual framework.
When we look at the RMF, we forget that there are two parts. You don’t get to the RMF matrix
until you have done the first part that is going through the Pathway of Effects. One of the
problems we had initially is that everyone wants to jump into the RMF, but the first step is
looking at the impacts and seeing if you can avoid impacts.

RMF pilot projects:

- Yukon Placer mining
Aquaculture
Agriculture
Coastal Planning

There is a proactive planning perspective of RMF. For example, you can sketch out a marine

land use planning process and the various activities that might take place. You need to tweak
the tool a bit, and apply the concept appropriately.
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Regulatory Authorities Use of RMF and Associated Gu  idance
Materials
presented by Bill Ritchie, Gulf Region

Bill presented on the collaborations between ENGOs and DFO in the Gulf Region, particularly in
applying the EPMP and RMF to better protect fish habitat.

Two DFO regions divide the Maritime provinces. The regions are characterized by:
important river species
important coastal fisheries (lobster and snow crab most valuable)
other activities affecting fish habitat included mining, electrical generation, agriculture,
forestry all impact fish habitat

In order to carry out our regulatory role, we have a close working relationship with the provinces.
We have formal agreements with PEI and NS and are working on another one with NB. The
MoUs cover regulatory roles and integrated management stewardship.

Development proposals come to DFO by way of referrals and many as result of provincial
permitting requirement. The province will involve DFO and give one window review. The low risk
activities and routine activities can be done without DFO approval, as there are operational
guidelines to be followed. DFO jointly developed guidelines with PEI and NB. We have been
doing some, but not enough compliance and effectiveness monitoring.

Forestry companies with the appropriate training course can do some work, such as culvert
installation in an environmentally acceptable manner. DFO works with the province to make sure
course material and training complies with federal policies. There are a number of forestry,
agriculture, mining working committees to develop stronger working relationship with experts in
these fields. We are also able to educate them on DFO requirements. We can better understand
impacts on fish habitat through the ad hoc committees to deal with specific issues as they arise.
We are developing guidelines around nutrient enrichment and eutrophication.

We have a strong relationship with a conservation NGO, — Ducks Unlimited. We used to review
DU proposals and now we help on planning for structure design and evaluating agricultural
wetlands.

We advise groups on opportunities for habitat enhancement and improvement, compensation
opportunities. We have worked with the Miramichi watershed community to remove tidal
restrictions. Some of the gains from opening fish passage include 300 square km gained from
dam removals and culvert replacement.

We are working with a community group on ecological restoration, and developing a manual
emphasizing planning these projects. We have a proposed hierarchy beginning with habitat
fragmentation, which is where we get the biggest bang for the buck. We need to work on
sedimentation and erosion in riparian zones.

We also have the community aquatic monitoring program. They evaluate health of their estuary

by sampling fish, vegetation, etc. We are now able to make inter-annual examinations and
include input from the scientific community.
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We have federal partners, with Agriculture and Food Canada, as well as NGOs (conservation
NGOs) to develop a riparian health strategy for Atlantic Canada, specifically to address the
serious problems with nutrient loading.

There has been some restoration, specifically to repair and eroding bank on a salmon stream.

We used bio-engineering with brush rather than hard technique. We are also evaluating in
stream structures. The RMF implementation is strengthened by relationships with provincial
government and conservation NGOs.
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Proponent Use of RMF and Associated Guidance Materi  als
Presented by MaryAnna Mihychuk, president of the NRIA

MaryAnn Mihychuck is a former provincial cabinet minister from Manitoba, and is the Chair of
the NRIA and co-Chair of the NRIA — DFO Steering Committee with Patrice Leblanc. She
presented on success in habitat protection from the perspective of industry.

We are trying to work with DFO as well as you, and there are improvements that can be made
that we all agree on. Thank you for allowing me to be here, it was good to hear the case studies.
| am the co-Chair of the NRIA steering committee. The NRIA is the only time 7 industries work
together on one effort: extremely important. Why is industry prepared to go so far? They are
frustrated with the current system, and wanted something consistent and effective.

General Overview of NRIA:
- Accomplishments, priorities, present situation
Prospectors and Developers association of Canada (PDAC), 700 members — R&D of
the mineral industry.
4500 of exploration projects out there, about 1 in 1000 become economic.
That will go further into development and mining.

The Operational Position Statements (OPS) are guidelines for our industry. We have OPS like
MoUs. We represent the electricity industry, petroleum producers, energy pipeline, gas
associations, mining, R &D. We agree to protect fish and fish habitat that are associated with
these types of projects.

There is pressure to get projects going. We spend time, money and resources to address
consistent challenges with DFO. The habitat regulatory process was costly, inconsistent,
confusing for industry and this was delaying projects. Communication is a big issue. Many small
operations want to know how to use low risk streamlining tool as best as possible. Most of us
have a science background. The development of the low risk streamlining tools was slow, but
the dam broke. The low risk OPS’s and Letters of Advice now apply across the country, with the
exception of Nunavut.

We had three national workshops and now in process of regionalizing these. There is heavy
demand in the Central and Arctic Region. We are going to Saskatoon next, as it is the site of a
new diamond mining operation.

We have a national steering committee, and we want regional representatives who can work
with the provinces. As | said communication, is a major obstacle, we have articles, brochures,
postcards all on our website.

DFO wanted industry to grab hold of tools. Everyone thinks exploration and mining the same.
Exploration uses low risk activities, so we developed industry specific tools. Some forestry
companies have adopted DFO EPMP in their operation manuals.

We are looking at NB/NS one window to streamline paperwork, not environmental standards.
We are not diminishing commitment to excellent projects.
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Regulatory timelines were / are not competitive. We've lost jobs despite our rich mineral
resources. If a project takes 10 years to license, we’ll go elsewhere where shorter timelines.
We're not looking to compromise due diligence. DFO identified need to be harmonized (Fraser
Institute Report). This is why we want to work with DFO.

The PDAC found opportunity for education on both sides. Exploration is not the same for
minerals (geophysical) versus seismic. What are our activities and frequency of use? What type
of impacts? Low, medium, none? We wanted a model to prove impacts. What activities,
duration, typical access? PDAC Purpose:

to streamline regulatory reviews through the development of Best Management Practices

(BMPs) or operational statements

list existing activities

We looked at 5 typical activities:
- temporary docks
trenching
camp sites
stream crossings
diamond drilling.

Candidates for OPS
dock construction and removal
o smallin scale, removed at the end of the season, no preservatives used, examine
best practices
camp construction and removal
0 helicopter supported
stream crossings, construction and removals
0 access by ATVs, much of the equipment is hauled in by foot
Trenching
0 backhoe can rehabilitate
drilling
0 use a small scale drill rig

We looked at the industry OPS and the Pathways of Effects. This is an example in our specific
sector (mining), and we examined things that were relevant to exploration. In Integrated
Management, all uses are given the respect they deserve and there is room to reach common
ground. This is effective.

Questions of Clarification / Comments on Presentati ons

(Martha): | have a few questions. It is good to see what is happening in the Pacific and Gulf
region with regards to collaboration. What is happening in the Central and Arctic Region? Does
DFO prosecute if low risk projects are deemed to be high risk? For Mary Ann, are you at all
concerned that you can be prosecuted if you are not in compliance with the operational
statements?

(Mary Ann): Those companies are very sensitive to their potential for litigation. Securities law

has made it now that every director and administrative officer is liable for damage that the
company may do. The consequences are serious. So, | think there is a great sensitivity to the
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low risk and given that they are funneled through DFO, they will not be cause a HADD. If they
have followed the operational position statements, then they are not liable.

(Patrice): To response to the question about Central and Arctic Region, in the prairie provinces
there is the Stewardship in Action program based in increasing activity for stewardship groups,
and used for outreach and education by the groups.

(Martha): | was thinking along the lines that in the Pacific and Gulf there were consultations
about EPMP and compliance.

(Patrice): We can address this at the steering committee.

Recommendation : Steering committee to discuss opportunities for consultations on the
EPMP in the Central and Arctic Region.

(John): The presentations on collaboration are good, but none of them are leading to protection
of habitat. | see collaboration on restoration.

(Mary Ann): You made some comment about being stewards of habitat, and we see ourselves in
this light.

(Patrice): With regards to medium risk screening and how is plays into new initiatives, the major
projects review initiative, does the medium risk streamlining. On the medium and high risk, we
have not made much progress, but we have made some class screenings, we need to make
some criteria on what constitutes medium and high risk. We have been focusing with the NRIA,
whether it is linked to the Major Projects, there is a commitment to reduce the time for major
projects by about 50%. Ginny has been dealing directly with that.

The provincial fisheries ministers were supposed to release a statement promoting watershed
planning. We address that with planning, cumulative impacts, etc. we'd like to see that go
further.

(Julie Huntington): Is using lakes as a tailings deposit part of good stewardship?

(Mary Ann): The storage of acid producing mining waste in water is the best way, whether the
pond is the best way that has to be decided in an environmental review. AUR Resources did
something different in Quebec.

(Olga): | am interested in the presentation from the Gulf Region. With regards to riparian issues
in agriculture, my organization put on a workshop on the value of riparian habitat. This is a hot
issue in the lower Fraser Valley.

(Bill): There is a Riparian Initiative working with Agriculture and Agrifood Canada. It is a work in
process towards the development of a strategy. Once we have that, there will be a document.
Agrifood represents Atlantic Canada, but frequently they bring people in.

(Olga): | did want to address Mary Ann’s presentation. One way to approach it, in order to speed
up economic development, is that time is on our side. By going more slowly, it means the next
generation benefits from that economic development. Why do we have to have it all now? We
are doing the same thing in business, as if it will all disappear. These are finite resources. | feel
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that for those of us who want to protect the earth, the longer it takes for extractive industries to
get approval, the better.

(Joseph): There are differences in the regions with regards to watershed planning. | wanted an
observation — from DFO, are you having an influence? Are you happy with that involvement? |
haven't heard the word aquifer mentioned as part of this conference. Third, with regards to
agriculture, | noticed you have a pilot for the impact of agriculture, is Saskatchewan part of this?

(Mary Ann): In terms of describing success, we do winter work and we try not to do tent camps.
The drilling OPS does include drilling on ice, the hole is about 2 inch diameter.

(Bonnie): There is work on agriculture in the west that was looking at Pathways of Effects and
looking for best practices to reduce those effects.

(Denys): | am a registered professional forester, | mention for the record that | would easily take
issue with the forestry’s commitment to the environment. | have a question for Gulf Region — |
wish to know if applies to maritime region? | have an email that there is no obligation to check if
a developer has the federal authorizations required to modify a stream. | would like to express
that it is nice to see the industry here and | would recommend that we get equal time. If DFO
meets with industry twice a year, then there should be meetings with ENGOs twice a year. In
addition, we should meet altogether.

(Mike): Actually, your question about the federal authorizations, we are talking about a higher
risk type of a project, if it is a provincial application, a provincial permit that includes our federal
process may be given. If the activity is higher risk, then they have to come directly to us and we
follow up ourselves, you are talking two different levels of risk.

(Denys): there was one case where there was someone working in a stream and it was reported
to regional director of Environment. The Director sent an inspector to the site, stopped the work.

| want to use a case, to illustrate a point to which | want an answer. They gave instructions to the
proponent, and then | asked, what you say you did doesn’t seem to comply with the federal
process of obtaining authorizations. The response that | got was that there was no obligation for
the NB dept. of Environment to check if there is a federal authorization.

(Mike): We would do this. The one window delivery is about low to medium risk projects.

(CIiff): 1 would like DFQO'’s perspective on Science, specifically the need for control areas. Is that
part of your RMF in the regions? There are areas that are free of impacts. A fundamental part of
science is to have a control area, but no one is willing to talk about no go areas. But we need
basic science, we need control areas, in oceans and freshwater habitats. | have seen none of
this, and | am not sure if it has been rolled in.

(Christine): No — but that is something we could look into. .
Recommendation: Habitat Management Branch, at a regional level should consider the
existence and protection of control areas of fish habitat, so that there is a baseline of no

impact against which impact can be measured.

(Nick): The specific example is Weyerhouser in Northern Alberta, they don’t even think about
putting in culverts. They put in a bridge.

33



(Martha): That is because | laid charges.

(ZoAnn): Are there examples where companies have changed practices for the better and where
fish habitat was protected?

Discussion Questions

What constitutes “successful” delivery of the habit at management
program?

(Susanna): We want to know what success in habitat protection looks like from the DFO
perspective. | didn't see that from the presentations. There were examples of successful
collaborations, but not a lot in terms of clear measures of fish habitat protection. With the
ENGOs / DFO meetings and industry meetings separate, we cannot find common goals. We
aren’t going to end up anywhere different than we are now if we aren’t at the same table. We
say it is not working, that we are seeing deregulation and industry sees this as positive. Our two
streams are opposite, DFO is in the middle.

One recent example that was a success, in our perspective was the Environmental Assessment
Joint Panel review of the Digby Quarry in Nova Scotia. The panel rejection will result in the
protection of our natural capital and protection of existing jobs. Working together will take longer
than any streamlining. How will we get out of this mess?

(Patrice): We are trying to get to better indicators of success. At end of day, there are two
indicators of success.

1) People are complying with the act, or the tools and that means monitoring for compliance

2) Applying those requirements is effective in the conservation and protection of fish habitat and
that is where we draw on our science people. In terms of developing a methodology, so we can
address the effectiveness — at the project level

We need broader indicators at the ecosystem level? Are we losing, maintaining habitat? What is
the quality of habitat? There are scientifically valid ways of measuring how we are maintaining
quantity and quality of habitat.

When we started, we thought biggest issue was public awareness so destruction would be
minimized if people were educated. The regulatory framework is only one way of dealing with
this. We shouldn’t put all our resources in having one department be the regulator. There are
ways that others can be part of the process. There are fines, where there is a lot of damage.
Capturing success in the process takes time and we can’'t measure it we do it. One of the
guestions we are dealing with is how do we move towards compliance and ecosystem health.
We all have a common objective, and that is protecting fish and fish habitat.

Our report to parliament is the numbers of Letters of Advice and OPS.
(Nick): Many of us in DFO are listening. This very technical and government related indicators of
success and compliance is the biggest one. When we started to work with the ENGO

community, the biggest issue was to raise public awareness, so that compliance wasn't an
issue.
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We are looking for opportunities to understand, and we tried to have this workshop to increased
understand about the way we manage our decision process from a regulatory perspective. The
case studies — and seeing the empowerment of communities — gives a much better opportunity
for DFO to achieve the conservation and impacts on fish habitat. We can’t put all the onus on
DFO to be the global decision maker — this is misguided and we can't do that.

(Chantal): This meeting was put together to foster a relationship between ENGO’s and DFO
both nationally and regionally. Everyone here should be able to feel comfortable — we need to
have respect, if there are comments to make please make sure you are part of the list.

(Christine): One of our biggest challenges in measuring success, when projects come in, and
biologists work to redesign it, we can’t capture it in the system. This is a big thing, and very
difficult to put measures on. And there is a lot of success — but we haven’t had a way to measure
it.

(Bonnie): From a regional perspective, one of the keys is the shift that we are going to talk about
tomorrow, compliance effectiveness monitoring and broader ecosystem health.

(Julie (DFO)): From my perspective, I'd rather not say much, I'd rather listen. Some of the
tensions in the room, sometimes it is better to listen.

(John): | am sorry that you feel that way. There is a certain degree of frustration here. We have
had years and years of hearing the same thing. | understand that more science has to be done,
and that compliance has to be achieved and that we need to understand whether compensation
programs are working. We have had specific recommendations to that effect. It is just that the
frustration level increases, when you hear this over a decade. It was identified years ago — what
success might look like.

(Martha): | also want to talk about the meaning of success, but | want to talk first about fostering
a relationship. | feel that if we say what we think, DFO will take offense. Then they are going to
say that if you feel that way, then there is no sense in continuing a discussion. | need to be able
to be honest. | recognize that we have a difference of opinion, and | am prepared to give them
that, and even if we have a difference of opinion, we can work together to protect fish and fish
habitat. | do feel concerned that if | say what | think, this will have an effect on the relationship
we are trying to build.

In terms of success, | would like to see the legislation complied with. | believe that the tools that
DFO is using are not lawful and are encouraging law breaking. There are tools that are being
designed to avoid triggering CEAA. And CEAA is a planning tool that does look at mitigation and
asks for public input. Because of the tools that DFO is using, CEAA is being avoided. | believe
that the Fisheries Act has the provisions that need to be enforced.

The two best examples, are as a result of private prosecutions there is no more gravel mining in
rivers (in Alberta), and there are bridges instead of culverts. But it wasn’t because if OPS or
Letters of Advice, it was because we sued. It wasn't’ because of EPMP.

(Bruno): Just to carry on that line of thinking, it is implicit that we have the tools to interact, and
that there is full consultation and discussions with us, clearly we are not seen as equal partners.
Of course we want to see effective habitat management. Most of us live in the real world, but we
don’t live in a black and white world. We live in a grey world and we need the tools to be
meaningfully able to assess habitat impacts. The proponents (in the tar ponds) are the province
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and the federal government. We need to have the tools so that in this grey world, we can make
headway with a rigorous set of enforceable standards. We can’t make simplistic, unreal
assumptions. We agree with you — but we need to work in reality. And many of us feel not well
supported.

(Olga): Success for me is that primarily we share the same values. An element of success is that
we agree on the values for areas that we are trying to protect, that there should be areas where
there should be no tolerance towards disturbance, and we need to be able to say where there is
no tolerance towards risk.

| have some concerns about the streamlining approach and the Operational Position Statements
for low risk, where there is no notification and no tracking. We need to be asking should we have
a trench here? Is a trench in the permafrost the same? We won't be able to see cumulative
effects, once we have reduced it to templates we are not using risk management.

(Cliff): We do share the same values. | go through this a lot in Alberta. We are trying to get to the
guestion here, we have a lot of science, but it is the social science that hasn’t been applied.
There have been complaints made to the Commission on Environmental Cooperation and
workshop papers on compliance. The history of the planet is that we need the enforcement to
achieve the end result. The science behind the effectiveness of voluntary compliance isn't great.
In many ways, | had thought that we were already educated, but it is clear from the case studies
that Nanaimo isn't.

We need more protected areas, that are closed for control, it is open season unless your are in a
national park. We need effective processes, | agree with industry, | see a lot of paper work that
is ineffective, but don’t throw out the babies with the bathwater.

(Jen): I am going to talk to two kinds of success. One is relationship building and that
relationships are not always going to be easy. In terms of success in protecting habitat, in
listening to the presentation from industry, are there places where we could work together? Can
we back up, if there was a process where industry could say there are regular activities that are
low risk, is there a way that we can say these are activities that we know are having the
maximum effect? Can we say where we want to see more tightening of the regulations and the
process? Can we counter balance fears about streamlining?

Maybe we should be trying to bring similar types of things — when we come together, to help get
at some of the things we can really move forward on, and may be there are some areas where
we can agree on, where it is acceptable to just say no to a wide variety of activities.

(Denys): For me, success is seen on the ground, if you have a bull dozer in the stream — that is
not success. If it is 300m form the stream that is more success. Earlier in the day it was
mentioned that we have policies that apply the legislation. In my experience, we start with a
policy, then legislation then procedures that deliver the legislation. We have a policy that says no
net habitat destruction. If we follow the normal structure of organizations we should end up with
success. If we have policy to implement legislation, that would mean we have procedures with
adequate budgets and staffing. There is a need for more resources if we want success.
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What are the proponent’s responsibilities and how ¢ an these be better
reported on?

What are the proponent’s responsibilities and how ¢ an these be better reported on?

(Mary Ann): The proponent’s responsibility is to understand the rules, to comply, to do the
scientific research. | am attempting to spread the word — every company has the responsibility to
be informed and comply with measures that are not going to produce a HADD, and then if they
do to mitigate and take actions. We also have a responsibility to work with other community
members. We have to make projects economic, and there is the need for jobs and economic
development and we try to do it in an environmentally friendly way. It is important for us to share
this information. And who ever said we were satisfied with DFO, there are sections where we
have been communicating, but they don’t share all their secrets with us. We do have challenges,
but we want to reach out goal, economic development.

(Patrice): There are rules and it is the proponent’s responsibility is to make sure that they fund
the studies to monitor the effectiveness of those measures. This is included in the authorization.
In terms of how it can be better reported on, there is a need for independent audits. I'd like to be
able to see annual reports from each of the industry associations and we can incorporate that
into our annual report to Parliament. We want them to comply, and apply the measures and
work with us to do this. There is a need for a more integrated consultation process, we have
managed this in a stove pipe, and we need to do this more effectively and collaboratively. Can
we bring all these groups together? Probably, but | don’t know how to do that yet. | struggle with
that, we have a lot of different engagements, it is easy to say, but it is hard to do. We would like
to do that, but in reality it is difficult.

(Olga): As far as industry goes, | see that they have advantages that DFO does not have nor do
Canadians have. Privacy laws protect them, and we have a lack of timely disclosure of
information. When it comes to finding out what is going on, we don’t know what is happening,
often until it is too late. | don't know if there are preliminary processes. Who are these people?
Sometimes these are consortiums, under some corporate number and we can't trace who these
people are? What has been the history of corporate social responsibility? When it comes to
rivers and streams -- the rate at which the one window approach has allowed development, we
can't even keep up. It is more than we can handle. In BC alone, the water rights — over 400 in a
relatively small area — there has been no thought to impacts on habitat. Legislation comes along
to facilitate a lot of this. We are at such a disadvantage. | want to level the playing field.

(Susanna): | think there may be ways of moving forward, particularly through integrated planning
processes. This is happening in the marine environment through multi stakeholder planning for
large ocean management areas. There isn’'t any change on the water yet, but at least there is a
forum for all stakeholders to work together. Integrated watershed planning and zoning can also
be used as a forum for groups to work together, and make long term plans so that we don't
continually run into the conflict between industry and the environment.

(Julie): I wasn't aware that people even followed the Operational Position Statements. Do you
need to let DFO know that you did anything? Is there public availability?

(Patrice): We received about 1500 notifications. It is voluntary, at present we can’t enforce an
OPS.
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(Julie): So itis voluntary. | wanted to make another comment about identifying vulnerable marine
ecosystems (VMES). In the planning process, if these are essential fish habitat, they should be
closed and have the other areas open for planning. We need to make sure we have a process to
identify these areas.

(John): There is a common theme here. One of them that seems to resonate is the need for
sharing information, and the fact that some groups hold things a little too close to their chest.
Granted that these industry associations are talking with DFO to come up with OPS and LA, and
one would hope that this would lead to better management plans. At the same time, we see that
you can’t force them to voluntarily comply.

(Mary Ann): We will notify [DFO], when we are about to undertake certain activities. It would be
good if DFO asked for this.

(CIiff): In keeping with the information theme, in the US, the forest service posts everything, the
CEAA registry had part of that, and it seems to me that somehow working with industry, we
should be able to develop the decision tools and analysis tools, to put together where all the
activities are happening. So that you can have more eyes and ears out there, the contractors
don’t always do what the employers are telling them. It is not always about prosecution.

In terms of sharing information, we have been denied all sorts of documentation, and in the US
we can get all that freely? Why do we have such secrecy in Canada?

(Denys): | would like to take issue with another statement — that there is a need for economic
development. | would agree that there are opportunities, but it is not a need per se. | am not
opposed to economic activity, but if we have it | am of the position that we have to go for full cost
accounting. If other jurisdictions don't care, it is not for us in Canada to compete downwards. We
have to raise the requirements in other countries, and not reduce our own protection. That is the
point | wanted to make on proponents responsibility, the need for full cost accounting. It should
not be my responsibility, through my tax dollars to clean something that was polluted by
someone who made millions of dollars

(Dianne): An improvement could come from linking what Nick said, having people become more
aware, as that community becomes better informed. You don’t know where the impacts are
happening, but as they go out and do monitoring and find the impacts - how does the
information get plugged into the department? You will get more and more and more people
aware. How are you going to accept the information and how will you respond?

(Olga): | wanted to add one more thing — when it comes to giving away our natural capital, we
have granted a privilege to that developer. That is a privilege, it is not a right, it is a privilege.

(Bruno): The proponent should be responsible for the bigger picture, somehow | feel sad, at
least if not angry if the exercise is to remove regulation at a time when politicians are getting the
Noble peace prize for sending out the alarm about the state of our environment. Industry needs
to take responsibility for more than maximizing profit, it needs to take responsibility for the total
impacts. Many of these proposals will in fact exacerbate climate change impacts. Proponents
need to be responsible to all of us.

Discussion Wrap Up ( Chantal): This meeting was put together to foster a relationship, and as

you can see, we have lots of expectations. Sometimes when discussions are difficult, we don't
immediately see that there have been clear outcomes. However several recommendations have
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come out of the discussions over the last two days. We have seen presentations on the
perspective at the regional level, and case studies presented by ENGOs outlining the challenges
that are faced on the ground. DFO made presentations about their perspective and how they are
viewing the program and the implementation. It is clear that we need broader indicators, about
whether or not we have gained or lost habitat. And there have been suggestions for a meeting
that includes ENGOs, industry and DFO. While the discussions have been difficult, |

hope you will see some good coming out of the meeting. Tomorrow we will be discussing
compliance with fish habitat protection provisions.
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Day 2 Morning Session

Achieving Compliance with the habitat protection pr ovisions of the
Fisheries Act

Goals for the Day: DFO to explain program, potential for improvement and where should they
focus efforts, given resources available.

Overview of DFO’s Habitat Compliance Framework
Presented by Pierre Lemieux and Nick Winfield, DFO

Habitat protection provisions of the Fisheries Act

National protocol between Habitat Sector and Conservation and Protection ()
Organizational structure

Monitoring for compliance — strategic considerations

Investigation and enforcement process

Investigation and enforcement efforts by DFO

| welcome everyone to contact me, | am not day to day operations | am more the strategic
planning side of the job, | welcome input. And | know there is a lot of expertise here, and | am
hungry for input. A lot of this stuff is in its infancy, and there is all kinds of room for improvement.
| am wide open.

We are a decentralized operation, Conservation and protection framework — demographics is
horrific, we have an aging workforce, we need to recruit aggressively, we have 85 new fisheries
officers. There is currently French troop, and in January we will train another 30. We are in a
major phase of rejuvenization of the program.

The number of vacancies, and retirements was huge. We have a disproportionately large
number of officers that are due to retire. We are spending a lot of time on rapid response
vessels, and when there are older workforce members this becomes more difficult.

We are the front line of the department. We are very decentralized. We are organized in NHQ, -
two directors, program development and support as well as some of the odd ball programs, our
focus is fisheries — species at risk fit in but are newer. We have enforcement operations,
emphasis on policy standards. We have a large program, but 700 staff officers, with 15 in
National Headquarters (NHQ).

We have limited capacity, modernization initiatives work very slowly, our emphasis is getting
people to the field, but there is a cost to that. They all report to a CMP director.
It is a rigid structure,

Program Work and Conservation and Protection
The main point here is that habitat contributes to one of the three departmental strategic
objectives. We contribute to the three streams:

safety

fisheries
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habitat

We provide a compliance role in terms of aboriginal fisheries, international fisheries, and
ensuring healthy and productive aguatic ecosystems.

Conservation and Protection Program Activities
- overview of C&P time allocations broken down by work elements
DFO conservation and protection spends most of its time / resources on commercial
fishing
Oceans are high on the radar, with the commercial highest, aboriginal fisheries
second, and habitat third.
| think that the habitat numbers are down this year, for a number of reasons.

We focus on being proactive and promoting voluntary compliance, but we recognize the need for
enforcement, being proactive is number 1. It is lot easier to deal with stuff up front, than dealing
with violations, and the court system. | am a big proponent of enforcement — don’t get me wrong,
but being proactive is much better.

There is a lot more emphasis on partnerships. In an enforcement context, and the MoUs,
partnerships are good, but there are risks. One of the biggest risks that we identified was third
party risk. We have to partner up. We cannot do all the work. There is a huge capacity gap. We
need to partner with provinces, ENGOs, industry, with a lot of people. The benefit is obvious, but
there are risks as well. It complicates our life, it is sometimes difficult to prosecute, because what
is written in the partnerships [MoUs].

There is a good example — the Mannose Bay example that John presented — | don’t know if this
would have ever happened 10 years ago. There are more partnerships, and there are benefits,
but there are also some costs and risks. | can give you examples but those are the sort of
decisions that we have to make.

Compliance Framework Principles

I am working more how to manage risk. This is something that is happening government wide.
Every department is supposed to be assessing and managing risk. We are seeking better
technologies to do our job. We have to be better organized in terms of how we use our
information. We have to be more cost efficient and effective as everything in government these
days is about accountability and balance.

This is the model of compliance theory [slide], every time he presents this, everyone’s eyes
glaze over. The point of this is to demonstrate that our job is about changing behaviour,
generally there are three types of behaviour, there is a small group that is compliant, and a small
group that will never follow the law. They just don’t give a shit. And there is a large group in
between — that need to know what they need to do, they are resistant. In terms of the approach,
there are three reasons why. One is knowledge and comprehension, ignorance is no excuse for
breaking the law. It is our responsibility. Willingness is the biggest one, where deterrents and
incentives are important. And finally capacity - there is no point developing policies that people
just can’t do (i.e. 10 million dollar bridge). It is important to understand why it is people are not
complying. Sometimes it is because the regulations are just too complicated. It comes down to
promotion, assistance and compliance. When we have tried everything else, we have to twist
their arm — we can prosecute, etc.
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Next is the policy context. This is the tricky part, the last ring is the regulatory framework. We are
tweaking it now. We want to make some adjustments to the Fisheries Act. Speeches from the
throne affect the way government programs are delivered. There has always been a fair amount
of support in the habitat program — and we have been able to stick to our mandate.

There are three pillars, and each one needs a special focus, we are going to be seeing a
redistribution of effort. Ideally, we would like to have more resources, and if we don’t get more
resources we have to redistribute. The pillars are:

Education / Shared Stewardship

Major Case Management, special investigations

Enforcement

There are some key areas that we are working on where | would love to have discussion.
Specifically, we need to improve our performance management. Are we achieving our
outcomes? What are the indicators? Where are the risks? How do we manage this?

Risk management is a big focus on the CMP program, and to be a little more strategic. The
recruitment and training was a biggest risk to the program, because many officers are older and
there is a need for new people and new training.

In terms of integrated management, it is all about working closely together. Programs within
DFO have been guilty about not working more closely together.

A word of warning — our role in habitat is a little bit more specialized now, and we are going to be
more focused on the enforcement side. Overall, it is as strong, it is fairly new (6™ element of
EPMP). Compliance is always the objective. We want people to follow the rules.

Questions / Comments for Clarification

(Nick, in place of Patrice): We will have more time for discussion specifically on the presentation.
Hopefully, with Pierre’s presentation — | can get to the idea of language, and | think that we may
have different language. We are talking about compliance in the broad sense, a series of actions
taken by the public, the government and industry. | want to review the language, and to ensure
that we understand if there are issues, please let us know.

As an overview of yesterday, we have heard the comments, concerns, criticisms and that we
need to do more. We have heard that we need to improve our relationship between enforcement
and habitat, that we need to increase our capacity and that we need your input.

Pierre discussed the habitat program and that in 2005 we recognized that we needed to
increase our capacity in this program. We need to monitor both compliance and effectiveness.
We talked about regulatory tools we used, authorizations, and effectiveness. A recommendation
to improve our effectiveness, and monitor our effectiveness, is an area where we do intend to
invest time and effort.

We believe that compliance starts with good information, that providing information related to the
law is where it starts. What is our measure of success? It is compliance with the law, but it is
huge term and involves so many things. It is important that there are measurables. We have
compliance and audits, situations of compliance, and we have compelling compliance through
prosecution, inspectors order, etc.
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In modernizing our approach, there are different ways to deal with this and it is different in the
regions. There are way more requests for DFO intervention than we have capacity to manage.
We need to understand what is going on in different areas in Canada, where it is going on and
where we need to focus our efforts. We need the information from those who are in the field,
seeing things and the information in a format that we can actually receive it. We need the
information in the context of the situation, the severity of information. We are trying to get around
how we prioritize compliance and where we put our effort.

We talked about the risk approach yesterday. We use this as well, i.e. who is the proponent,
contractor, do we know that we have a bad apple with whom we need to deal with right away?

In terms of roles and responsibilities between habitat conservation and protection, we worked to
develop a protocol that defines how we will address these activities. Over a 3-5 year period, we
need to know where we should be putting our efforts. You can help us with this, based on the
observations and experience in the areas where you live. Is it sector based? Habitat based?

Recommendation: ENGOs provide information to DFO in areas where we work,
regarding sector and habitat based improvements in the EPMP and habitat protection.

Compliance promotion, monitoring, how much time in the field, how do we triage occurrences,
so we know what to act upon. This protocol was supplied to the steering committee — the
protocol was developed national, each region has a different flavour and different issues that are
priority

In terms of staffing, we are in the process of hiring more people. Hiring in the federal
government is a slow process and is taking awhile but we do have a fairly good contingent of
people hired, and you can see the distribution of numbers. There are certainly more people in
the bigger areas, and fewer in the eastern parts of the country. (37 in total)

These people, they are the monitors in the field, collecting information and working to ensure
compliance. This group is in the field, doing the monitoring and collecting the data. To determine
what is working and what is not. A big priority is staffing, and training, information management
and storage. We are developing guidance and working with science branch to develop
standards for effectiveness monitoring. We are also going through a process of internal
communications and delivering program information. We are starting this exercise at the national
and regional level now — please tell us about your priorities.
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Overview and Detailing of On-the- Ground Enforcemen  t Experience

(Tillman): 1 will do my best to talk a bit to some of the issues specifically relating to habitat
enforcement and prosecutions. The role of C&P is firstly to promote compliance, secondly to
assist people to comply, and finally, where necessary, to gather evidence of non-compliance in
order to allowing people who are not complying to be prosecuted. When we get to that final role,
C&P personnel primarily gather evidence. They don’t decide on the charge, or the guilt or the
penalty. The C&P role in relation to prosecutions is to gather evidence to bring to the
Department of Justice who decide on whether or not prosecution is the right thing to do. C&P
personnel then provide that information at a trial.

In general, with most of the legislation that Fishery Officers enforce, there is no pre-charge
approval. For example, if someone is caught fishing during a closed time, we can lay a charge
and it usually goes directly into the court process. But prosecutions under the habitat protection
provisions of the Fisheries Act require pre-charge review by the Department of Justice. With
fisheries violations it is generally easier to show whether someone is in violation of a regulation,
or not. For habitat prosecutions under Section 35.2, for example, you must prove whether
someone harmfully altered fish habitat, and there are often qualitative aspects to that. Proving
that in a court of law is not always straightforward or easy. There is often uncertainly around
whether due diligence was exercised by a proponent, or whether there is a reasonable prospect
of proving in a court of law beyond a reasonable doubt that habitat was harmfully altered. Such
guestions arise in any prosecution, but because of the complexity and the ramifications of many
habitat prosecutions, and some difficulties we've experienced in certain cases, they must be
addressed with greater certainty before a habitat charge is laid. So Fishery Officers don't lay
habitat charges without prior approval. It highlights further that the C&P role in terms of
prosecution is only to collect evidence and that DOJ decides if it is feasible and in the public
interest to prosecute.

Recommendation: Habitat for fish species in Canada should be defined. This can start
with COSEWIC species and commercial species where habitat is known. Academic and
information and traditional as well as local ecological knowledge can also be used.

(Jacob): 1 am in the field, closer to the field. | can tell you about the changes, when the files
came in it would come directly to the fisheries officer and we work with fish habitat to determine
if a HADD has occurred, the field officer would go out, and we would get engaged. It was
difficult.

In the new process, when the occurrences come to us (DFO), they go first to habitat branch, and
they handle the file — and when they have taken it as far as they can assessing impacts to fish
habitat and would like enforcement action — then they bring it to us (C&P), then we take over
the physical custody of the file. In this shift, we have been trying to keep that foot in the door,
and discussions being open, so that our input as far as compliance risk is considered during the
assessment.

If the activity is found to be low risk, or minimal habitat — but we have compliance history [of the

proponent] we can use that to bump this files assessment up. We are in an assisting role, and
habitat is doing more work on the ground during the assessment stage.
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In Ontario, we have had extreme difficulty in the courts. We want the brief to be very tight, so
that we don’t go to trial. There was a charge Laid and we were looking for the main company to
be found guilty or plead guilty. The result was a Section 35(1) and Section 36(3) charge
(Sediment not chemical). A Creek was heavily impacted by sedimentation during construction of
a housing development, and we ended up with a $75,000 fine. It did not go to trial. When we go
to trial, it is difficult to win. We sit in front of Justice of the Peace in Ontario. In other parts of
Canada, this is not always the case. In Central and Arctic region, we have to do some major
education of the courts and our prosecutors about our laws and why we are looking for
substantial fines when we go to court. It is difficult to educate and to convinced the courts that an
upstanding person or company might be guilty of fish habitat destruction and that a fine of
thousands of dollars is appropriate. So we try to win with the briefs and have the fish habitat
repaired by other mechanisms, basically, not using the courts as our only option.

Questions of Clarification
(Bruno): How does pollution fit in with HADD charges?

(Jacob): Section 36.3 is an Environment Canada role, we as officers are trying to work with them
better, because Section 36.3 and Section 35.1 can go hand in hand)

(Zo Ann): | haven't been to these places, so | don’t know, but it is one thing if it comes
through...when you are filling in habitat ...that is harmfully altering habitat so should be through
section 35, this is beyond section 36

(Ted): In the tar ponds case, you are looking at PCBs.
(Zo Ann): As a clarification, it is important to be able to identify habitat.

(Diane): Part of this process was to develop recommendations. From our last workshop, there
are 7 of them, each of these can be fit into a stewardship model. These can be fit into
stewardship programs. | do recommend that you find a way to feed information to stakeholders.
If you make your laws defensible and enforceable, it is easier to work with the habitat stewards
who have a desire to protect fish habitat.

(Meredith): | actually need a bit of clarification, because | am unsure about the role of DFO vs
MNR, so when | have worked on a couple of cases where it has gone to prosecution and | am
working on MNR (Ontario Ministry). Using the habitat biologist to go first to the site, and that is
when it needs to happen. What do you do when the habitat biologist is not available what do you
do in that case? And clarification, who has the authority on the provincial level? What is the
jurisdictional clarification?

(Jacob): This was brought up yesterday, in the question around one window approach. The
province or others are not responsible to notify us necessarily as they would be for a chemical
spill but what we do have as a one window approach towards enforcement, is the compliance
protocol for Ontario which is set up with Federal departments , provincial enforcement and
Conservation Ontario. We don’t need duplication and sometimes the province is better equipped
to handle a violation with their legislation, in Ontario, Fishery Officers deal with only the habitat
protection sections of the Fisheries Act which section 35(1) is a major component.

(Meredith): If MNR is carried forward a case — have they asked your permission?
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(Jacob): it is a provincial tool that there was a permit required and they did not receive one.
[Note: If the MNR is charging under section 35(1) of the Fisheries Act then they would have
requested DFO's permission. However, it is more likely that the MNR would be charging under
their provincial laws which in most cases would only have them prove that the
proponent/accused did not have a required provincial permit for the works.]

(Meredith): The second part of my question, if there is no officer around and if | am on site and it
is a chemical, | can contact the Department of the Environment. | am not saying that the
province will respond. | can say that there is a real possibility that a habitat biologist is not able
to attend. I can report it and they can pick it up after the fact, which is sometimes too late.

(Pierre): I wanted to expand a bit, across the country, the provincial and federal legislation —
there is a lot of overlap. A provincial could take the lead and have a habitat biologist be a
witness. Quite often they'll use sections of both Acts, provincial and federal. We cannot respond
to all the calls, we need more people. So there has to be a process in place, that assesses these
occurrences, and that is what we do and that is what we are trying to build.

(Denys): Can't you stop a bulldozer in a stream? If someone is pumping chemicals in a stream,
can't we stop that? Who sets your radar, | presume it is politicians, when you say that you are
spread thin, and you want to be proactive and there are only three field officers for the entire
maritime region? Who decides how many people that you have? Who sets the staffing
requirements?

(Tillman): On the first one, the answer is yes. We can stop a violation that is taking place.

(Ginny): It is a problem of allocation of resources which is not always based on the mandate of
the departments. There is an overall government of Canada allocation, and DFO looks at the
areas where we have to deliver. A lot of times, we have to look at where we need to put more
money. Enforcement is one of those, and the program is definitely growing. | don't think that
there will be enough to do everything. And | agree with you — that we need to be more effective.
But we have a large and complex mandate, we have fisheries, coast guard, science capacity.
That is how it gets allocated, the habitat program has grown significantly over the last 5-6 years.
We need to allocate resources in the right place. We are trying to develop programs where we
can look at describing resources. | don'’t think hat we are going to be delivering 100% on
everything our challenge is to deliver in those areas, and to develop other mechanisms.

(John): I am a biologist, and a trained investigator — | have done more, than most fisheries
officers in the Pacific Region. | worked with one of the top lawyers in Canada, and | have to
sympathize with a lot of you when prosecutions are thrown out.

Our biggest problem is that we can't get a response from a fisheries officer. | have files that date
back to 1992. | have never been interviewed by a fisheries officer. | have fisheries officers calling
me, asking me to go out in the field to investigate things. We are in the Pacific Region, we deal
with a lot of fish habitat and fish habitat issues.

Quite frankly — why is the compliance part, such a small part of the budget? From our
perspective, if DFO wants to work with the ENGO community, then work with us. One of the
things that can be done, is that we can put together a private prosecution. Allow them to go to
court.
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As soon as you have an agreement with an agency, such as a regional district, we need DFO to
help us to do this. We can’t get into the courts. If you want to work with us, we are more than
willing to work with you. We are more than willing to put together a great brief that will help take
things to prosecution. You can increase your capacity by working with us.

(Nick): That is a great point.

(Martha): Before | start | was pleased by this morning’s presentation, it was refreshing. | am
going to ask Bruno to hand around some slips, so that you can draw for the fish | am making.
My question of clarification is the pre-charge review before habitat charges. Is this a change to
the code? Can you clarify that? And on the due diligence, | thought that Section 35.2 was a
liability offense — so can | have some clarification.

As for the question about can you stop a bulldozer, | went out with fisheries officers, and they
determined that it wasn’t a work or undertaking — such as off highway vehicles. | call the RCMP
in on fisheries prosecutions, so that if there are no fisheries officers available, RCMP will come.
Also the Environmental Law centre puts out a book, and it outlines the kind of information
needed when you collect.

There are 32 fisheries officers in Central and Arctic Region, we need more, it is the third largest
country in the world, and we need more. We need to help you get more funding. And we can
help you do this.

And my last input is the importance of prosecution. A few prosecutions go a long way to get
better compliance. Once you get a few of these, it goes along way to get towards compliance.

(Nick): Many of these are direct enforcement questions, the one questions is around the due
diligence offence, and that is going to be a critical issue, one of them is the safety of our staff. In
some cases, when we know that it is a landowner that is known — we will use fisheries officers.
In our training modules, we ask the biologists, as we train our monitors, we need to ensure that
they collect the proper evidence.

(Jacob): [Note; the main points that | was try to communicate was a response to belief that section 35(1)
of the Fisheries Act was absolute liability in which case there would be no defense of due diligence. My
response was that the Fisheries Act is strict liability and therefore there is a defense of due diligence]

With regards to ATVs, we can only charge if we can tie it into the rally. If money exchange
hands, then it is a work or undertaking. | have been able to tie in ATVs in rivers under SARA.
There | can go a little bit more power — to direct them out. Fish habitat is difficult — with the legal
opinion that we have with things not being a work or undertaking.

To collect evidence, we can take samples. | am not too worried about taking evidence
immediately, we can do this, we need a warrant, the only issue of that is time sensitive evidence.
[Note: there are very stringent rules around the collection of evidence so that it would be admissible in
court. The admissibility issues is for lawyers to decide but | would still take what ever evidence was
collected by an individual and if our lawyers opinion was that a search warrant was needed to recollect the
evidence in a court friendly way then we would do that. Evidence (samples) that may have been
improperly collected by the public or others where they are no longer available after a short amount of
time is where there may not be an avenue for prosecution because the time sensitive evidence collected
is inadmissible.]
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The number of officers is low for C & A Region. | will refrain from further comment.

(Olga): I am going to preface my comments by saying that | work in a criminal law office, and we
are defense council. So | have seen some areas where there could be improvement.

Protocols can be a serious weakness. | use the knowledge of protocols when cross-examining expert
witnesses most of the time.. | apologize, | didn't know that your protocols were on the web. | am
happy to see them there. How did you develop your protocols — did you look at them from the
perspective of being able to successfully prosecute the case from the point of collection of evidence, to
analysis and final result. | would be interested in looking at that i.e. adherence to good protocols.

On the habitat monitors / inspectors will you be contracting out any of those positions and giving
them the status of inspector? So that you do have authority to go there, can you hire someone to
go in and monitor and carry the badge.?

| was not surprised by the comment that Jacob’s uniform was intimidating...this is an important
part of what enforcement is all about. Just having a police car on the street is a deterrent.

Recommendation: | don’t know if there is an agreement between provincial
conservation officers and DFO enforcement — but this might be a good idea-there are
extra eyes.

(Jacob): The protocols for collection of evidence generally revolves around 36.3 violations. Like |
mentioned before, a private citizen bringing me a bottle, | would try to run with this. There are
protocols about keeping samples below 4dgr. And tested quickly. Continuity of evidence is a
huge issue, as officers we are trained with that, and these issues could be brought up by a
defense lawyer but that's why we have lawyers to argue the admissibility and these concerns
wouldn't stop us unless the opinion of justice is that we can't win with the evidence we have.

As far as intimidation on site — | would like to see in the past, how a biologist and officer, giving
the opportunity to the suspect to fix it, how voluntary it is. | would like to see how willing the
proponents are to accept voluntary compliance without the officer.

As to the Justice of the Peace level for hearing charges, we have tried to have our cases heard
by higher levels of courts but depending on the province or territory different rules can apply.
Habitat violations in the NW Territories is in front of judge

Here, $150,000.00 fine — in front of a JP. Sometimes, we tried to get a judge and in other
cases where we charged by indictment, the defense then has the right to chose an option of
Judge and jury which causes us to convince the jurors that a HADD occurred - not just one
person (the Judge) which can be difficult.

(Ted): I want to make a clarification regarding the new positions, in the table that Nick showed,
those are new positions in the Atlantic region. We currently have three people and this will
increase to nine. We have increased our capacity.

(Susanna): How will the proposed Bill C- 45 help protect fish habitat? There are improvements
that could be made, such as the provisions that exist in the Magnuson Stevenson Act in the US,
such as ensuring that identification of essential fish habitat takes place. This should be part of
the new Fisheries Act. It may seem to be onerous, but there are ways to prioritize essential fish
habitat descriptions, like starting with COSEWIC listed species and their critical habitat. This
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would also give priority to habitat that needed to be protected. We could also make use of the
work done in the US, for the species that are similar between the two countries. Local groups
can also be used, as they know where spawning and nursery habitats occur. There is a need to
bring existing work into the DFO process.

In addition, there are things currently outside the Act that are not works or undertakings like ATV
use or fishing. Regardless of how good the EPMP or compliance might, we can’t change things
that don't fit under the Act. How can we improve this? Through law? Through the regulations?

(Nick): I really encourage you to read the habitat sections of the Bill [C-45]. The parts that are
improved are the powers of inspectors, allowing inspectors to go on site if there is a possibility
that a HADD has occurred.
the powers of the new bill — the inspectors can go on site if there is a potential HADD
the conditions of an authorization are enforceable

There is one area to work on, to develop tools to make OPS enforceable. They could be made
enforceable if they were regulations, and the current regulations do not allow this.

(Martha): We would support that of the idea of OPS statements being enforceable — if they were
done as regulations under the fisheries act | would be in support of the approach you are taking
under the Fisheries Act. We can assist you — you have all the power you need under the current
Act, under Section 35.2 if it is done under regulation. | would support OPS if done through the
regulating making powers. What that gives us is the opportunity to comment and to provide
advice as to whether or not we think there are good. And if we have concerns, we can put in that
regulation requirement, and then someone who is operating, so that it can be made public.

Recommendation: OPS should be enforceable, and this should be made into
regulations under the new Fisheries Act.

(Nick): The intent of the new bill is to make it clear that we have that regulation making power. |
agree with what the outcome. | am not sure why you don’t seen Bill C-45 as addressing them.

(Martha): There are improvements, and we as a community we would like to assist DFO with
what those improvements are. Such as requiring that they need to notify you — so that the onus
is on the proponent. We have a lot of suggestions for improvements of the Fisheries Act as well.

Recommendation: Proponents should notify DFO even if an activity that is deemed low
risk is going to be undertaken.

(Nick): With regards to the current Fisheries Act, there is a duty to inform if the proponent has
resulted in a HADD. It is a proactive measure. In terms of the Pathways of Effects, it is clear that
if you are undertaking the activity, you will cause a HADD, so if you went to the court of law and
the industry acknowledges that they followed a pathway, it makes it a lot harder for the
proponent to say we had no idea.

(Christine): | have been involved in cases in the past where we were able to show that the
proponent could not claim they were un aware of the Fisheries Act, as information had been
sent to their office.

(Nick): Under Section 25.1 in the new Bill, the fisheries management section, there is a provision
there where the Minister has to take habitat into account.
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(Doug): Most of my points have been covered. Can you define the First Nations? There has
been a lot of time spent on aboriginal fisheries.

(Pierre): Within each work element, there was a breakdown and there was a certain amount of
time working with aboriginal fisheries.

(Tilman): Where C & P has to do enforcement controls, this has increased since Marshall
(1999) and Pacific Region since 2004.

(Julie): I would like a response from DFO. Even having the member from DFO on our board, we
called three times after deleterious substance information was collected. We collected
information because we had an idea of what to collect from the Environmental Law Centre. This
gets back to my point about the importance of the importance of having an outreach. | can’t say
how valuable it is for DFO to be involved in community groups/ ENGO. It provides both sides
with a window in and a window out. And many events occur on the Friday night of a long
weekend — and there is no way to get in touch with anyone at DFO.

Even with OPS and Letters of Advice, with climate change, you are going to have problem. Even
if the proponent is following the OPS, there are unpredictable things — then major damage can
follow, even a low risk activity.

(Tilman): Every prosecution is unique and every defense is unique.
(Gretchen): Where does this fit into the risk assessment framework?

(Nick): In the presentation that | gave on the habitat side, you are focusing more on the RMF.
The RMF that we presented yesterday we didn’t get into the details that we should have, to
explain the attributes...the same attributes that we use in proposed projects we use those also
in those things where things are occurring. We would use the same logic model, same pathways
of effects and would be looking to gather that kind of information to determine the level of risk,
and how to respond.

The difference in the compliance regime — in risk, is looking at the compliance history of the
proponent. We need to know this, and work with conservation officers, fisheries officers, RCMP
etc. We are trying to standardize the way we look at occurrences in the way that we look at
proposals.

(Pierre): It is not just the proponent’s history. And it is not that just the individual, but in that
watershed — the framework gives us the opportunity to proceed...but it could be a cumulative
effects history.

(Gretchen): In the Joint Panel Review for the Digby Quarry proposal, they did find that the
community values were important. If there is a management plan, that is regional in scope, or a
plan that the community has for itself, do you go and look to that in the risk protocol? | think this
is why we got a 4-5 year assessment in the quarry, because there was no plan and the protocol
was not there. Are you looking to the community — for the HADDs? And are we looking for
regional plans? Can we use the comprehensive management plans to determine what is a
HADD in a particular community?
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Recommendation: DFO support for comprehensive management plans for watershed
areas and coastal areas, in addition to integrated management plans for Large Ocean
Management Areas.

(Christine): In terms of the habitat risk management our intention is that we want to get into
integrated watershed planning. This is something that we would like to be able to do.

| heard people ask about no go zones. The answer to this is that YES we need to have these,
but it helps immensely if we are working with the community, and with the enforcement as well.
Especially, when the areas have already been identified from a biological and social standpoint.

It is not as simple as it maybe sounds, we need to look at what our role is, who is the lead,

province, etc. | know that our biologists in the field, where they can have been trying to tie into
these things. That was a good part of the driver for a risk approach to use this to start working
more into integrated planning. Not just because of the process, but because of the community.

(Dianne): Habitat Protection and Sustainable Development sent out a survey — and we haven't
received back any answer on the responses. Can we get a copy of that survey?

The other thing I'd like to talk about the Wild Salmon Policy which has been developed over a
ten year period, through lots of effective consultation. When | look at this, and then look at the
EPMP — there is a conflict because — these are small streams, that are needed for coho. So if
the RMF is applied, and damage to small streams is seen as low risk, regardless of the fact that
coho rely on small streams, significant damage can occur. Fisheries officers are 200% over
budget, this year, and it is only October and we haven't started the rainy season. They told us
that the only reason they were investigating is because the RDG received photos. There is a
direct conflict between low risk and implementing the WSP. How can we do this differently?

(Christine): In terms of the partnering, we sent out the survey, and we have been going through
the information. We are trying to put together a partnering strategy, and it will be a fairly high
level thing, our intention is not to micro manage exactly who are the partners, what does it look
like and who are the key players etc.

(Bonnie): The RMF was directed to referrals, the WSP bumps things up to a regional or
watershed scale, including conservation units and the biological stock assessment aspect, The
stock assessment takes into account year class strength, abundance, etc. and then the habitat
that supports the stock. It is not that the RMF would make these automatically low risk. These
types of streams could be bumped up in terms of habitat importance based on the various
activities at a watershed scale and the biological stock assessment. The WSP therefore
informs the risk framewaork, through watershed planning or the WSP .

(Diane): The management intention of doing what Bonnie said is there, the people care about
that. We are not talking about referrals, we are talking about violations that are happening,
where fisheries officers say that they are unable to deal with this. Before DFO shows up, the
problem is sent to habitat monitoring, and they aren’t going to send anyone because they don't
have budget to do the right thing. And they are getting a conflict — there is an inability of the
department to respond.

(John): On the WSP, the recommendations from the March 2007 workshop were sent to DFO

and the response was that for a large portion of the recommendations, the WSP would cover
these. But we see that the WSP is not being implemented. There is not the budget in the region
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and the key players within DFO who have been pushing the implementation are no longer there.
There is no buy in that we see from Ottawa. The way that things should work, it sounds good,
but things are not working on the ground.

(Denys): | want to speak to Education, Monitoring and Compliance. Have we properly addressed
the massive public information campaign that is needed to educate people on what constitutes a
HADD? We don't see that in the newspapers on the televisions in the general discussion of
every day. If everyone knows what is allowed and what is not allowed, then we might get more
reporting. | have a major difficulty with the low, medium, high risk — it seems to be not the risk
that is low, but the impact that is low. When you use language such as low risk, medium risk,
high risk — so then you have to concentrate on the high risk. So, a bull dozer is a big impact in a
small stream. We have to be very careful when we use language in this nature.

(Joseph): | didn't hear response to partnerships with the provinces — are there partnerships? My
other point was that as a former biologist, | would love to have uniformed fisheries officers with
me love to have the uniform with me, as a safety issue.

(Nick): With regards to the clarification about provincial federal powers — | can’t speak to this
with great knowledge but there are agreements

(Pierre): In enforcement, we need the need the pendulum to swing.

(Meredith): How does one find out what the compliance protocol is, what the relationships are
and who is being delegated what?

(Pierre): You can call me, and | can tell you.

(Martha): In Alberta, all the Fisheries Officers, under the Fisheries Act, were there — until it was
found that they had to take action. | think this has been pulled. Under the Fisheries Act, there is
a legal duty to enforce the act, so | don’t think that they have it and there is still a lot of
cooperation. DFO, the province and myself went out to see the damage. | have provincial
officers phone me, and tell me to take whatever action is required.

Discussion Questions

How Can DFO and the ENGO Community work together to promote,
assist and compel compliance with the habitat prote ction provisions
of the Fisheries Act?

(Cliff): There were some bright lights this morning. The one thing that | heard in Pierre’s
presentation is about what is realistic and appropriate. | get told all the time by industry about
what is realistic and inappropriate. Three years ago, | was told that this directional drilling of
pipelines was unrealistic. We get that all the time, and what seems unrealistic is not always. But
we still have problems, so that the policy in Edmonton, their policy is to directional drill for every
stream. And when they go to DFO, they get no backing. They are trying to move the direction
forward. If we want to improve, we have to raise the bar. You are going to have to push back.
You will see all of the things as unrealistic, when in fact they have happened over time.
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The other thing that | am hearing and this is where the RMF comes in to play. We need to focus
on bringing the best parts of these together with ENGOSs, Industry, stewardship groups and meet
regionally. We need to look at what we are going to work on this year. Get a top priority so that
we are working together, and after a year maybe you have a high profile prosecution.

Recommendation: Ensure regional meetings between ENGOs, industry, stewardship
groups and DFO to develop regional priorities.

(Chantal): This is a good specific example where we could move forward. Having regional
priorities and planning together and a push back to DFO to encourage industry change. We
want to involved industry in that, we want a few priorities and work proactively.

(Cliff) we need to work with industry and partners together to find solutions
(Christine): Amen brother.

(Ginny): | also think that having us work together with Industry and trying to achieve the
suggestion is a good one. We need to have a working group. ENGOs and first nations — with
industry. I sit on the regulatory board with CEAA and | am always impressed by the debate and
discussion, and the solutions are generally better, as all the perspectives are at the table.

Recommendation : Create multi stakeholder working group on habitat management, that
includes industry, first nations and ENGOs.

(Christine): Jen said something similar. Can we see the list from ENGO’s to see what they are
most concerned about? As other people are saying, a good first step is to start narrowing it
down and discuss what are the top activities that we are most concerned about, that we can
start discussing. We should have no more than 2-3 top priorities for the coming year.

(Chantal): Can we hear more from DFO?

(Ginny): | am speaking for Patrice, there is certainly a willingness to meet with the ENGO
community. | know that some people didn’t feel that yesterday was that productive, and | think
we need to start talking the same language, and that will only happen if we start talking to each
other. For me these types of workshops are very helpful.

(Christine): When | saw on the agenda on the pathways and RMF | was excited as | thought this
would be a great opportunity to get input. However, | felt yesterday that rather than want to
provide input, people just felt angry. | am trying to find a way for ENGOs feel to input, but am
not clear from yesterday that you want to. Does input mean that we can’t talk about it, if there
are disagreements with the concept of pathways and risk? As | said last year, | don’t want to
force anyone to have to talk about what they don’t agree on in principle, but I'd like to get this
input.

(Mike Bradford): Speaking for DFO science, collaboration is about more and more about
fisheries science. We don't get the money to do what we need. We are looking for input and
partners. There has been some great success stories, with collaborative work between science
and ENGOs to develop citizen monitoring programs. We can do more of that.

(Gulf Region): Working with watershed groups is very important. We want to help them with
some criteria, starting with fish habitat fragmentation, and have had some good success with
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that, and leading to corrective action to resolve these problems. Involving groups in monitoring
we need to be made aware of those. If someone sees a machine working in a stream, we need
to know about it. It is not low risk. We need to bring ENGOs together, to have input into a
hierarchy. Bringing them together to discuss these things would be important.

(Ted): There are a number of things here, the two greatest threats to freshwater habitat are
habitat fragmentation and sedimentation. What | would see coming out of this, we are building a
compensation database. We work a lot with the conservation organizations, we have an MoU
and work plan with Ducks Unlimited, to the point — i.e. Sackville River watershed, and they are
working on an ecosystem plan. Allister and | were talking about the three part — province, first
nations, feds — with that process. Denys has cornered me to meet second week of February.
Susanna has asked to have a meeting with a coalition of habitat groups. I like action items.

(Randy Lake): I think some collaboration on prosecutions would be helpful and coming up with a
strategy as to how to present to the judiciary with a proper briefing, and to get some
prosecutions. | would like to have more discussion about that.

Recommendation: Develop process for collaboration on prosecutions and using ENFO
information to develop a brief.

(Michel): I am on that level of project specifics. | have ideas as to make this collaboration more
profitable.

(Richard): | am working with Nick and worked closely in developing protocols with RMF and .
The way that this framework has been envisioned was to be inclusive and what | am hearing
that today, there is the will to participate and bring forth the issues and priorities that we need to
put into the work plans. Also, | see a very strong role in the promotion of compliance and | do
envision some way of collaborating to make sure that the communications aspect, issues of
compliance — to make sure that that message is getting out.

(Pierre): Very quickly, | see that there are reporting problems. ENGOs could help us set
priorities, particularly in the process we are setting up regionally on HCM. We need to know
where to look. Compliance promotion is a huge gap. We don’t come out, we don’t educate
enough. We also need to develop indicators for program effectiveness and ecosystem health.

(Julie from C&A): Things that are posted, they are our eyes and ears on the ground.
Streamkeepers and community groups are really important. It is very important to focus on the
promotion aspect and let people be aware of what their actions can lead to. Setting priorities on
a regional level, it might work — but C & A — maybe drilling down to more of the local level. |
know that issues in the north are going to be very different than northern Ontario. I'd like to see
more drilling down. We do fund local groups. Stewardship in Action in the local areas. If there is
benefit — we want avoid the impact in the first place. Exactly how to do that, | have to investigate
myself, to see what has been happening in all the different areas. | know that a lot of the habitat
areas — | know that a lot of local DFO biologists there is a lot of good work and there are good
relationships that have been built.

(Guy): As you can see, there is no ENGO from Quebec in this room. Probably because the
ENGOs are more linked with the province, than federally, and it is not traditional to work with the
feds. We have a long coastline, 1000000 lakes, 200000 rivers and streams. My priority will be to
investigate why there is no ENGO here from Quebec.
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(Leela): They were asking last week, people assumed that there would be so much interest that
they didn’t apply.

(Guy): I have to investigate why it is not a priority that they come to this meeting.

(John): I have had some communication with ENGO'’s in PQ, about DFO, fisheries and streams
most of the funding for ENGOs is for PQ, they cannot get involved from the political perspective.
For some reason they don't want to step out of the realm of comfort.

Recommendation: RCEN needs to more fully engage ENGOs from Quebec in
Canadian government consultations.

(Chantal): It is good to hear your perspective. Thank you DFO!

(Olga): | come from the Pacific Region and have become involved at the national level. | was
going to address Patrice, but he is not here today. I'd like to make the point that habitat is at the
bottom of the pyramid, and habitat supports everything. If you lose the bottom level, the pyramid
falls apart. And that is how | would like to see funding, allocated — to the most important aspect
in the pyramid. What percentage currently goes to habitat?

| have seen Victim Impact Statements used very successfully during sentence proceedings in
criminal prosecutions. With regards to prosecutions, | have never seen Victim Impact
Statements used in fisheries prosecutions. | like to see them used, as they are very powerful. It
brings the impacts down to the personal level of the citizen. We have not used this tool
effectively, and | see Victim Impact Statements all the time, gathered by the bundle and it affects
the judgment and the decisions made by the judge. The ENGO community can assist in
gathering Victim Impact Statements in the prosecution of any case.

Recommendation: Consider the use of victim impact statements in fish habitat
destruction prosecutions.

(John): The total compliance budget for Pacific Region is $600,000.00 (11%). It is obvious that
we need to work together; | have seen everyone nod their heads — we need to meet together,
we need it and we have been asking for it for years and Mary Ann thought this would be good
too. With regards to compliance and enforcement, trust us, and trust our expertise, we know
what we are doing. Use our expertise, we are professionals, we can provide you with more
support than you can find internally at DFO. We are more than willing to have a fisheries officer
in trying to put together prosecution.

With regards to top priorities, | see three in the Pacific Region:

1) Sanitation logging is affecting all the tributaries and ground water for the Fraser River.
2) Gravel mining in the Fraser River

3) Oil and gas exploration. The industry has 82% non-compliance at stream crossings.

(Jen): | wanted to comment on leveraging. It is clear that your [DFQ’s] responsibility is to protect
fish and fish habitat on behalf of all Canadians. Our mission is to stir the pot on behalf of all
Canadians. In helping us reach our goals, you are helping Canadians. We recognize that you
are spread thin, and most of us spread only a fraction of our time on habitat, DFO and the
Fisheries Act. We spend a lot of our time responding to calls, doing other work, working with
other jurisdictions. It would be helpful for me when | am focusing on issues that would make your
work easier, it would be good to know if | was pushing in a direction that was going to make your
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job easier and better. A lot of the things we are talking about today will help with that. We will all
be able to stretch our thin resources.

In terms of prioritizing that will require filling out the blank spots in the tools we have. What can
we do on the funding of healthy ecosystems? Getting better definitions of what health
ecosystems look like is a start.

| think it is fantastic that the long awaited compensation database will be rolling out. We know
that there have been a lot of HADDs / compensation has happened. It has just been hard to
manage and keep track. We are worried that if we don’t have the overarching goals, and know
where we are trying to get to, that a compensation database is going to be a tool that has no
context.

(Joseph): | wanted to expand on your suggestions. | would suggest that governments, and
government departments including Environment Canada (EC), we have to get EC and DFO
involved as well, including the provinces. We have talked about involving industry and that is a
big challenge. We have to get somewhere on this. The other thing — when we say education we
mean information.

(Denys): There is a saying in Senegal that disagreement is a non-entity. The discussion has not
been pursued until it is exhausted. We are at the genesis of the consultation process, between
the ENGO’s and DFO. The consultation process can now move forward. We seem to have
established a degree of acceptance. There are bumps. | will mention here that for DFO, the
acceptance here has to recognize that we as a group none of us has a vested interesting in
destroying the environment. We don’t make money from any of these things, from mining,
fishing, tourism...we don’t make money. Most of us are volunteers and many of us have been
civil servants. You work hard, they get frustrated about trying to do something right. Please do
not consider us as a hostile group. You may consider us as a frustrated group. It has been
mentioned here, that we need more meetings, and that we may revise the format of the
meetings. When we have a topic and the presentations and break out — and have declarations,
this is a procedure that works in many workshops around the world. We have achieved things
here, and there are methods that will help those achievements.

| will close with a quotation from Harry Potter. “Don’t trust anything that can think for itself if we
can't see where it hides its brain”. We have to be honest with ourselves, and be candid. Our big
issue is with politicians that change the direction.

(Martha): There have been good ideas, | think with respect to the new Fisheries Act. ENGOs
can have some input, but we might have to go through a different process than the current one.
We would like to have some input into the regulations. We have examples of best practices that
can be used. That is because they are worried that | am going to prosecute them which is much
worse. We know best practices when it comes to forestry operations as well as with gravel
mining in fish habitat. | think a meeting with Environment Canada and ENGOs on deleterious
substances might be a good idea. We haven’'t met with Environment Canada to talk about that.
Pine beetles and how they are being responded to in Alberta. It is causing huge impacts,
because they are going in clear cutting and burning.

We need regional strategic assessments so we can get ahead of some of these proactively.
Ted asked me why | think that Letters of Advice and Operational Position Statements are

unlawful, so I'd like to state why I think they are unlawful. They are reviewing projects and
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assessing impacts, determining whether mitigation or relocation can avoid a HADD, and all of
this can happen without public consultation. There is no assessment of cumulative impacts. In
1/3 of the 1500 Letters of Advice that | reviewed (obtained through Freedom of Information),
they were authorizing a HADD. Also a Letter of Advice makes a private prosecution more
unlikely. Operational Position Statements authorize a HADD, but without a Section 35(2)
authorization, with no regulating throughout that could be used. There are no requirements to
register, no monitoring, and the information is not public. It doesn’t deal with cumulative impacts
and it makes the likelihood of a successful private prosecution very low. Those are the reasons
that I think they are unlawful.

Recommendation: Work with ENGOs to develop best practices around activities that
may cause HADDs.

Recommendation: Facilitate meeting between ENGOs and Environment Canada on
toxins and deleterious substances.

Recommendation: Make Letters of Advice and Operational Position Statements
enforceable and ensure public consultation process as well as consideration of
cumulative effects.

(Zo Ann): I'd like to comment on language. | am quite certain that when Randy talked about
marginal habitat, it was riparian zones, not poorer quality habitat. We have to watch our words.
And some of them no one understands. | might be alone on this, but | think that nation wide
policy is a good idea, it is for all of Canada to protect our “Canadians” resources. But coastal
areas are different so regions such as BC should have input into their policy — there should be
regional perspectives on national policies. With regards to workshops and consultations
between ENGOs and DFO, it is more important to have the right people in the right room at the
right time. For this workshop, it was important to know about EPMP, in order to be able to come.
Certain people can be consulted on certain things. Have the right group, right open call.

The Streamkeepers Program is a DFO program, and worked with the right people to establish
monitoring protocols for habitat indicators that the general population could take part in. The
program does not belong to the PSF, it is DFO’s own program, please use your existing
program. Because if you don’t and we continue to just write new programs and ways to collect
data rather then protecting the habitat with existing protocols and data, | don’t know if | can
continue. In our regional area, urban development is the biggest impact. We all use resources,
we have need as humans for minerals, roads etc, but urban development never retracts — it has
a huge cumulative impact, it doesn’t regrow trees, or get capped and returned to nature. All
these people at these tables are here representing others, and not everyone is capable of sitting
at the table, or wants to be here.

[Randy’s note: | was commenting on habitats that are on the outer margins of fish habitat (for
example, on the outer margins of the riparian zone) that are sometimes a tough sell to judges as
to their value and the impacts of their alteration

Recommendation: Ensure that ENGOs are educated, and that consultations include
ENGOs who are working on habitat on the ground and understand current policies and
regulations.

Recommendation: Work with ENGOs and municipalities to address fish habitat impacts
from cumulative impacts of urban development.
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(Susanna): | want to stress, that as part of determining our national priority needs, one of them
needs to be the protection of marine fish habitat from impacts of fishing. This is the largest threat
in marine habitats and we need to work with DFO Habitat Branch, Fisheries and Aquaculture
Management and industry to ensure that we are including habitat protection in fisheries
management decisions. This needs to be a national priority.

And in terms of closing remarks, | wanted to stress the importance of working together — and
that the relationship is a relationship and requires work. That is a given. And ultimately it is worth
it.

(Chantal): | want to say thank you to everyone, requested that participants fill out the evaluation
form in the package. Special thanks was given to the francophone participants, as the meeting
has been conducted in English.

(Nick): On behalf of DFO I'd like to thank Chantal. We are going to be talking this afternoon
about how to improve the format, setting rules and keeping to them, because we are filtering
everything. Thank you to everyone who traveled over the weekend, it is an example of the kind
of commitment to this process.

(Martha): 1 too would like to thank you. For DFO, it hasn’t been easy and certainly while the
discussions weren't always pleasant, hopefully we have advanced our relationship and our
understanding of each other.

This is the last time that Martha will come to Ottawa for a meeting. The RCEN gave a lifetime
achievement award to Martha on Saturday evening.

(Joseph): | wanted also to thank everyone for giving us the opportunity to work together. It is a
positive thing. We all have to be sure that we don’t take criticisms personally and understand
that it is part of the democratic dialogue process. Thank you — this is my first time on the scene
and | appreciate the proactive approach to these things. If we don’t talk we will not get anything
done!
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Appendix |: National Fish Habitat Coordinating Comm ittee

ENGO-DFO National Fish Habitat Coordinating Committ  ee: 2007-2008
Canadian Environmental Network

Olga Schwartzkopf, RCEN The Soil & Water Conservation Society - BC Chapter
olgams@shaw.ca

Martha Kostuch, RCEN Vice-President The Friends of the Oldman River
marthak@xplorenet.com

Cliff Wallis, RCEN Alberta Wilderness Association deercroft@shaw.ca

Susanna Fuller, RCEN Marine Conservation Coordinator, Ecology Action
Centremarine@ecologyaction.ca

Leela Ramachandran, RCEN National Caucus Coordinator, Canadian Environmental Network

Leela@cen-rce.org

Department of Fisheries and Oceans

Patrice LeBlanc, DFO A/Director General, Habitat Management Directorate, Oceans and Habitat
Sector, Fisheries and Oceans Canada leblancpa@dfo-mpo.gc.ca

Ginny Flood, DFO National Director, Environmental Assessments and Major Projects, Habitat
Management Directorate, Oceans and Habitat Sector, Fisheries and Oceans
Canadafloodg@dfo-mpo.gc.ca

Pierre Lemieux, DFO Director, Program Support and Development, Conservation and
Protection, Fisheries and Aquaculture Management Sector, Fisheries and Oceans
CanadaLemieuxPie@DFO-MPO.GC.CA

Kim Houston, DFO A/Director, Environment and Biodiversity Science, Science Sector,
Ottawa Fisheries and Oceans Canada, HoustonK@DFO-MPO.GC.CA

Nicholas Winfield, DFO A/Director, Habitat Protection and Sustainable Development, Habitat
Management Directorate, Oceans and Habitat Sector, Fisheries and Oceans Canada
WinfieldN@DFO-MPO.GC.CA

Randall Lake, DFO Senior Habitat Advisor, Habitat Management, Fisheries and Oceans
Canadal aker@dfo-mpo.gc.ca

Michel Bourgon, DFO, Chief, EA Operational Policy, Environmental Assessment and Major
Projects, Habitat Management Directorate, Oceans and Habitat Sector, Fisheries and Oceans
Canada bourgonm@dfo-mpo.gc.ca
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Appendix Il: Workshop Participants

RCEN Environmental Non-Government Organization (ENGO ) Participants :

Susanna D. Fuller , Ecology Action Centre, NS*+

Martha Kostuch , The Friends of the Oldman River, AB*

Olga Schwartzkopf , The Soil & Water Conservation Society - BC Chapter*

Cliff Wallis , Alberta Wilderness Association, AB*

Julie Huntington , CPAWS, NL +

John Werring , David Suzuki Foundation, BC +

Doug Badger , Regional Environmental Action Committee, AB

Denys Bourque , Club d'ornithologie du Madawaska, Itée / Les Intendants du Madawaska, NB
Meredith Brown , Ottawa Riverkeeper/Waterkeeper Alliance, ON

Gretchen Fitzgerald , Sierra Club of Canada, Atlantic Chapter/Nova Scotia Environmental
Network, NS

Lisa Marie Fox , Cochrane Environmental Action Committee, AB

Jen Graham , Coastal Coalition of Nova Scotia, NS

Joseph Hnatiuk , Canadian Society of Environmental Biologists, SK

Sharon Jeffery , Vancouver Aquarium Marine Sciences Center/University of British Columbia,
BC

Bruno Marcocchio , Sierra Club of Canada, Atlantic Chapter NS

Allister Marshall , Potlotek Fish and Wildlife Association, NS

Zo Ann Morten , Pacific Streamkeepers Federation/SEHAB, BC

Isabel Muzichuk, Concerned Citizens for a Safe and Healthy Environment/ Saskatchewan Eco-
Network, SK

Dianne Ramage , Pacific Salmon Foundation, BC

* ENGO member of the National Fish Habitat Coordinating Committee
+ ENGO member of the Workshop Organizing Committee

Fisheries and Oceans Canada Participants:

Patrice LeBlanc , Director, Habitat Protection and Sustainable Development, Ottawa

Ginny Flood , National Director, Environmental Assessment and Major Projects, Ottawa
Doug May, A/Director, Habitat Program Services Branch, Ottawa

Nicholas Winfield , Manager, Operational Liaison, Habitat Protection and Sustainable
Development, Ottawa

Christine Stoneman , Chief, National Operating Policies, Ottawa

Randy Lake , Senior Habitat Advisor, Habitat Protection and Sustainable Development, Ottawa
Pierre Lemieux , Director, Conservation and Protection, Fisheries and Aquaculture
Management, Ottawa

(insert name) , Conservation and Protection, Fisheries and Aquaculture Management, Central
and Arctic Region

Kim Houston , A/Director, Environment and Biodiversity Science, Ottawa

Mike Bradford , Research Scientist, Salmon and Freshwater Ecosystems, Vancouver

Guy Michaud, Institut Maurice Lamontangne, Mont Joli, Quebec

Bonnie Antcliffe , Regional Habitat Manager-Pacific Region, Vancouver, BC

Julie Dahl , Regional Habitat Manager-Central and Arctic Region, Winnipeg, MB

Bill Ritchie , Habitat Assessment Biologist, Gulf Region, Moncton, NB

Ted Potter , Regional Habitat Manager — Maritimes, Dartmouth, NS

Tilman Bieger , A/Habitat Manager, Newfoundland and Labrador Region, St John’s
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Michel Bourgon , Environmental Assessment and Major Projects, Ottawa
INDUSTRY

MaryAnn Mihychuck , Prospectors and Developer Association of Canada. Industry co-Chair of
DFO — NRIA (National Resource Industries Association) agreement
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Appendix Ill: Workshop Agenda

Draft Agenda and Expected Outcomes

November 5-6, 2007, Pontiac Room
Level 0, Place du Portage Phase IV, 140 Promenade d u Portage
Gatineau, QC

Context: Workshop organized by the National Fish Habitat Coordinating Committee, to build on
the RCEN National ENGO-DFO Workshop (October 2006) and the Pacific Region ENGO-DFO
Workshop (March 2007) on DFO Habitat Management.

Participants: DFO Habitat Branch (6 regional managers, 4 NHQ, 2 Science, 1 Conservation
and Protection), and RCEN ENGO Delegates (20).

Workshop Co-Chairs:
-Martha Kostuch, Chair of RCEN Water, Fisheries and Oceans National Caucus
-Patrice Leblanc, Director of Habitat Protection and Sustainable Development, DFO

Workshop Facilitator: Chantal Bois, RCEN Associate Executive Director
Objective: To bring together representatives of ENGOSs (including fish habitat stewardship
groups) and DFO from across Canada to discuss ways to improve the implementation of the

habitat management program. More specifically, this workshop will focus on the risk
management framework and the habitat compliance framework.

Agenda

Day 1: Implementation of the Habitat Management Pro  gram and
Application of the Risk Management Framework: How i s it working?

8:30 -8:45 am Welcome and Introductions

8:45 - 9:45am ENGO presentations
1. History of the National ENGO-DFO Fish Habitat Coordinating Committee (Martha
Kostuch, Friends of the Oldman River, AB)
2. Regional perspectives on collaboration with the Habitat Management Program (Susanna
Fuller, Ecology Action Center, NS)

9:45-9:55 am Questions for Clarification

9:55-10:55 am DFO presentations
1) Overview of Habitat Management Program (Patrice Leblanc)
2) Development and Implementation of the Risk Management Framework (Christine
Stoneman, DFO Habitat Management Program)
3) Ecological Risk Assessment Framework (Dr. Mike Bradford, DFO Science Branch)
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10:55-11:10 Questions for Clarification
11:10-11:25 am Break: coffee and muffins

11:25 am -12:30 pm Discussion Questions - Development of the Risk Management Framework
How do we improve the design and implementation of RMF? (30 mins)

Outcome: Identify if the RMF adequately meets the concerns of ENGOs and if it fulfills the

mandate of DFO. Understanding of the evaluation mechanism within the RMF. Identify
alternative management framework.

Has the role of science been adequately described? (11mins)

Outcome: Clear understanding of how DFO uses science in the RMF. DFO understands the
concerns of the ENGO community in the role of science.

Are there science gaps that need to be filled? (11mins)
Outcome: If there are places with in the pathway of effects where there are uncertainties,

suggestions are made to address these gaps. ENGO community has input into science priorities
for the Canadian Centres of Excellence)

Are there technical issues with the RMF and associated Pathways of Effects? (11mins)

Outcome: ENGOs understands the RMF and pathways of effects. Recommendations on RMF
improvements. Commitment from DFO to incorporate recommendations.

12:30 — 1:15 pm Lunch

1:15 — 2:30 pm Implementation of the Risk Management Framework in the Habitat
Management Program
ENGO perspectives on implementation of the RMF
I.  Thematic cases where public has requested ENGO involvement (5 Case Studies —
TBC)

2:30 — 2:45 pm Questions for Clarification
2:45 — 3:00 pm Break

3:00-4:00 pm DFO perspectives on the implementatio  n of the RMF
Regional implementation of RMF (presentation from 2 DFO regions)
Role of partners in implementation
MaryAnne Mihichuk. Co-Chair, Fisheries and Oceans Canada - National Resource
Industries Association agreement

4:00 — 4:15 pm Questions for Clarification

4:15- 5:15 pm Discussion Questions (15mins/questio  n)
What constitutes “successful” delivery of the habitat management program?
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Outcome: Understanding ENGO and DFQO’s understanding of success — how does this map
onto the mandate of DFO? How can ENGO'’s help to ensure accountability?

What are the proponent’s responsibilities and how can these be better reported on?

Outcome: Public availability of proponents adherence to the letters of advice / Operational
Statements.

What is the link to monitoring?
Outcome: Understanding of how monitoring addresses accountability.
Where is improvement needed in using the RMF to make habitat management decisions?

Outcome: List of recommendations and mechanism to implement these recommendations for
improvement.

5:15 -5:30 pm Wrap-up
Day 2: Achieving Compliance with the habitat protec  tion provisions of the Fisheries Act
8:30 — 8:35 Outline Goals for the Day

8:35 - 9:35 am Overview of DFO’s habitat compliance framework (Nicholas Winfield and Pierre

Lemieux,)
- Habitat protection provisions of the Fisheries Act

National protocol between Habitat Sector and Conservation and Protection ()

Organizational structure: Habitat and

Monitoring for compliance — strategic considerations

Investigation and enforcement process

Investigation and enforcement efforts by DFO

9:35 - 9:50 am Questions for Clarification

9:50 — 10:50 am ENGO perspective on regional compl iance issues under the habitat
protection provisions of the  Fisheries Act (Facilitated Discussion)

10:50 — 11:00 am Questions for Clarification
11:00 — 11:15 am Break: coffee and muffins
11:15-12:15 pm Discussion Questions:
How can DFO and ENGO community work together to promote assist and compel

compliance with the habitat protection provisions of the Fisheries Act?

Outcome: Identify for each region specific examples and concrete steps on how ENGOs and
DFO can collaborate at a regional level.
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What are the priority areas (geographic, thematic areas etc.) recommended by the ENGO
community to undertake compliance activities?

Outcome: Identify for each region the strategic priorities for compliance monitoring at a regional
level.

12:15 - 12:30 pm Wrap-up
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Appendix 1V: Information Requests from Workshop
Participants

Technical Reports on the Pathways of Effects. For the 2005 Pathways of Effects review, the
Terms of Reference, the Proceedings, and the Research Document on oxygen and temperature
are all directly linked from the following:

http://www.meds-sdmm.dfo-
mpo.gc.ca/csas/applications/Events/event e.asp?year selected=2005#September .

Additional research documents, one on sediment concentration, and one on habitat structure
and function were refined after the meeting, and published as DFO Technical Reports. These
two reports are available at the same link under 'Other publications'.

The outputs of the 2007 review will be a Proceedings document and a Technical Report, both of
which are in preparation.

Links to MoU's: http://www.dfo-mpo.gc.ca/oceans-habitat/habitat/aboutus-apropos/partners-
partenaires/index e.asp#Partnering

Practioners Guide to Fish Habitat Management Proced  ures can be found at: http://www.dfo-
mpo.gc.ca/oceans-habitat/habitat/policies-politique/operatin
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